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U.S. Customs Service 


Treasury Decisions 


(T.D. 92-94) 


REVOCATION OF COMMERCIAL GAUGER APPROVAL 
OF SGS HAWAII, INC. OF HONOLULU, HAWAII 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of the Customs approval of a commercial 
gauger. 


SUMMARY: SGS Hawaii, Inc. of Honolulu, Hawaii has notified the U.S. 
Customs Service that they no longer have a need to operate as a Customs 
approved commercial gauger and have requested that Customs revoke 
its approval. Therefore, pursuant to Section 151.13 of the Customs 
Regulations (19 CFR 151.13), the Customs approval granted to SGS Ha- 
waii, Inc. to gauge petroleum and petroleum products, organic chemi- 
cals in bulk and liquid form and vegetable oils has been revoked in full, 
without prejudice. 


EFFECTIVE DATE: September 25, 1992. 


FOR FURTHER INFORMATION CONTACT: IraS. Reese, Special As- 
sistant for Commercial and Tariff Affairs, Office of Laboratories and 
Scientific Services, U.S. Customs Service, Room 7113, 1301 Constitu- 
tion Avenue NW, Washington, D.C. 20229 (202) 927-1060. 


Dated: September 30, 1992. 


JOHN B. O’LcuGHLIN, 
Director, 
Office of Laboratories and Scientific Services. 


[Published in the Federal Register, October 6, 1992 (57 FR 46063)] 
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(T.D. 92-95) 
FOREIGN CURRENCIES 


QUARTERLY RATES OF EXCHANGE: 
OcTOBER 1 THROUGH DECEMBER 31, 1992 


The table below lists rates of exchange, in United States dollars for 
certain foreign currencies, which are based upon rates certified to the 
Secretary of the Treasury by the Federal Reserve of New York under 
provisions of 31 U.S.C. 5151, for the information and use of Customs of- 
ficers and others concerned pursuant to Part 159, Subpart C, Customs 
Regulations (19 CFR 159, Subpart C). 


US. 
Country Name of currency dollars 


$0.714100 

0.099940 

0.034048 

N/A 

0.804117 

MIME «6 Sesns <avGiv aid hss «seme Renminbi yuan 0.181357 
Denmark 0.181554 
Finland 0.220410 
France 0.206996 
Germany 0.701262 
Hong Kong 0.129472 
0.035112 

N/A 

Ireland 1.850500 
Italy i 0.000802 
Japan 0.008333 
Malaysia 0.400481 
Mexico N/A 
Netherlands 0.623053 
New Zealand 0.540400 
Norway 0.172592 
Philippines N/A 
Portugal 0.007905 
Singapore 0.628141 
South Africa, Republic of 0.354233 
Spain 0.010003 
Sri Lanka 0.022624 
0.186863 

Switzerland 0.803213 
Thailand Baht (tical) 0.039761 
United Kingdom 1.734000 


Venezuela Bolivar 


(LIQ-O3-01 S:NISD CIE) 
Dated: October 1, 1992. 


MICHAEL MITCHELL, 
Chief, 
Customs Information Exchange. 
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(T.D. 92-96) 
FOREIGN CURRENCIES 


DaiLy RATES FOR COUNTRIES NOT ON QUARTERLY LIST FOR SEPTEMBER 1992 


The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 5151, 
has certified buying rates for the dates and foreign currencies shown be- 
low. The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others concerned 
pursuant to Part 159, Subpart C, Customs Regulations (19 CFR 159, 
Subpart C). 


Holiday: Monday, September 7, 1992. 


Greece drachma: 


September 1, 1992 $0.005760 
September 2, 1992 .005774 
September 3, 1992 .005682 
September 4, 1992 .005718 
September 8, 1992 .005767 
September 9, 1992 .005692 
September 10, 1992 .005685 
September 11, 1992 .005540 
September 14, 1992 .005400 
September 15, 1992 .005405 
September 16, 1992 .005285 
September 17, 1992 .005294 
September 18, 1992 .005333 
September 21, 1992 .005305 
September 22, 1992 .005260 
September 23, 1992 .005249 
September 24, 1992 .005284 
September 25, 1992 .005295 
September 28, 1992 .005384 
September 29, 1992 .005469 
September 30, 1992 .005496 


South Korea won: 


September 1, 1992 $0.001268 
September 2, 1992 .001269 
September 3, 1992 .001268 
September 4, 1992 .001267 
September 8, 1992 .001269 
September 9, 1992 N/A 
September 10, 1992 N/A 
September 11, 1992 N/A 
September 14, 1992 .001270 
September 15, 1992 .001267 
September 16, 1992 .001267 
September 17, 1992 .001270 
September 18, 1992 .001270 
September 21, 1992 .001270 
September 22, 1992 .001268 
September 23, 1992 .001267 
September 24, 1992 .001267 
September 25, 1992 .001267 
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ForEIGN CURRENCIES— Daily rates for countries not on quarterly list 
for September 1992 (continued): 


South Korea won (continued): 


September 28, 1992 $0.001267 
September 29, 1992 .001264 
September 30, 1992 .001266 


Taiwan N.T. dollar: 


September 1, 1992 $0.039823 
September 2, 1992 .039861 
September 3, 1992 .039841 
September 4, 1992 .039768 
September 8, 1992 .039761 
September 9, 1992 .039714 
September 10, 1992 .039608 
September 11, 1992 N/A 
September 14, 1992 .039463 
September 15, 1992 .039591 
September 16, 1992 .039566 
September 17, 1992 .039535 
September 18, 1992 .039555 
September 21, 1992 .039560 
September 22, 1992 .039551 
September 23, 1992 .039548 
September 24, 1992 .039552 
September 25, 1992 .039563 
September 28, 1992 N/A 
September 29, 1992 .039608 
September 30, 1992 .039700 


(LIQ-03-01 S:NISD CIE) 
Dated: October 1, 1992. 


MICHAEL MITCHELL, 
Chief, 


Customs Information Exchange. 


(T.D. 92-97) 
FOREIGN CURRENCIES 


VARIANCES FROM QUARTERLY RATES FOR SEPTEMBER 1992 


The following rates of exchange are based upon rates certified to the 
Secretary of the Treasury by the Federal Reserve Bank of New York, 
pursuant to 31 U.S.C. 5151, and reflect variances of 5 per centum or 
more from the quarterly rates published in Treasury Decision 92-63 for 
the following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs pur- 
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poses to convert such currency into currency of the United States, con- 
version shall be at the following rates. 


Holiday: Monday, September 7, 1992. 


Austria schilling: 


September 1, 1992 $0.101995 
September 2, 1992 .102155 
September 3, 1992 .100604 
September 4, 1992 101189 
September 8, 1992 .102082 
September 9, 1992 .100756 
September 10, 1992 .100756 
SE NNNAEINIY Sere REIN og shar ecole ati oteiee ear ee way we ws tees .099751 
September 30, 1992 .100402 


Belgium franc: 


September 1, 1992 $0.034783 
September 2, 1992 .034868 
September 3, 1992 .034341 
PROMO TOME occ) ac cioeied aera Cage ease ec wn .034518 
September 8, 1992 .034831 
September 9, 1992 .034364 
September 10, 1992 .034341 
September 29, 1992 .034072 
September 30, 1992 .034294 


China, P.R. reminbi yuan: 
September 21, 1992 


Denmark krone: 


September 1, 1992 $0.184997 
September 2, 1992 .185563 
September 3, 1992 .182949 
September 4, 1992 .184162 
September 8, 1992 .186029 
September 9, 1992 .183436 
September 10, 1992 .183251 
September 29, 1992 .181455 
September 30, 1992 .182482 


Finland markka: 


September 1, 1992 $0.260180 
September 2, 1992 .260451 
September 3, 1992 .256739 
September 4, 1992 .256246 
September 8, 1992 .227169 
September 9, 1992 .220994 
September 10, 1992 .220264 
September 11, 1992 .220677 
September 14, 1992 222025 
September 15, 1992 .216685 
September 16, 1992 .208551 
September 17, 1992 .213904 
September 18, 1992 .207987 
September 21, 1992 .215983 
September 22, 1992 -210460 
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FOREIGN CuRRENCIES— Variances from quarterly rates for September 
1992 (continued): 


Finland markka (continued): 


September 23, 1992 $0.210637 
September 24, 1992 .213675 
September 25, 1992 .213447 
September 28, 1992 .217014 
September 29, 1992 .221141 
September 30, 1992 .221976 


France franc: 


September 1, 1992 $0.210416 
September 2, 1992 .210970 
September 3, 1992 .208203 
September 4, 1992 .209424 
September 8, 1992 .211015 
September 9, 1992 .207857 
September 10, 1992 .207879 
September 29, 1992 .207254 
September 30, 1992 .208790 


Germany deutsche mark: 


September 1, 1992 $0.717360 
September 2, 1992 .719062 
September 3, 1992 .708215 
September 4, 1992 .711997 
September 8, 1992 .718546 
September 9, 1992 -708466 
September 10, 1992 -708717 
September 29, 1992 -701508 
September 30, 1992 .706864 


Ireland pound: 


September 1, 1992 $1.893000 
September 2, 1992 1.896000 
September 3, 1992 1.872700 
September 4, 1992 1.882500 
September 8, 1992 1.902800 
September 9, 1992 1.881500 
September 10, 1992 1.878400 
September 30, 1992 1.856500 


Italy lira: 


September 1, 1992 $0.000938 
September 2, 1992 .000940 
September 3, 1992 .000925 
September 4, 1992 .000931 
September 8, 1992 .000940 
September 9, 1992 .000927 
Rtas PRRIMNE SEMI TUNER sc, oo mniivis's aiglere slow Mek oo omen nthe Oe .000925 
September 16, 1992 .000794 
September 17, 1992 .000810 
September 18, 1992 .000791 
September 21, 1992 .000797 
September 22, 1992 .000799 
September 23, 1992 .000791 
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FOREIGN CURRENCIES— Variances from quarterly rates for September 
1992 (continued): 


Italy lira (continued): 


September 24, 1992 $0.000797 
September 25, 1992 .000803 
September 28, 1992 .000818 
September 29, 1992 .000827 
September 30, 1992 .000806 


Netherlands guilder: 


September 1, 1992 $0.636132 
September 2, 1992 .637592 
September 3, 1992 .628180 
September 4, 1992 .631512 
September 8, 1992 .637227 
September 9, 1992 .628417 
September 10, 1992 .628536 
September 29, 1992 .623519 
September 30, 1992 .627589 


Norway krone: 


September 1, 1992 $0.181068 
September 2, 1992 .181505 
September 3, 1992 .179051 
September 4, 1992 .179872 
September 8, 1992 .181389 
September 9, 1992 179067 
September 10, 1992 .178859 


Portugal escudo: 


September 16, 1992 $0.007499 
September 25, 1992 007508 


Spain peseta: 
September 1, 1992 $0.011038 
September 2, 1992 .011068 
September 8, 1992 .011047 
September 16, 1992 .009794 
September 17, 1992 .009574 
September 18, 1992 .009394 
September 21, 1992 .009533 
September 22, 1992 .009363 
September 23, 1992 .009794 
September 24, 1992 .009579 
September 25, 1992 .009588 
September 28, 1992 .009766 


Sri Lanka rupee: 


September 2, 1992 

September 4, 1992 

September 9, 1992 $0.002304 
September 10, 1992 N/A 
September 11, 1992 N/A 
September 14, 1992 N/A 
September 16, 1992 N/A 
September 17, 1992 N/A 
September 22, 1992 N/A 
September 25, 1992 N/A 
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ForEIGN CuRRENCIES— Variances from quarterly rates for September 
1992 (continued): 


Sweden krona: 


September 1, 1992 $0.195944 
September 2, 1992 .196522 
September 3, 1992 .193780 
September 4, 1992 .194609 
September 8, 1992 .196309 
September 9, 1992 .194212 
September 10, 1992 . .193742 


Switzerland franc: 


September 1, 1992 $0.806127 
September 2, 1992 .806777 
September 3, 1992 .791766 
September 4, 1992 -799041 
September 8, 1992 .811227 
September 9, 1992 -798722 
September 10, 1992 .800320 
September 11, 1992 .775795 
September 17, 1992 -772201 
September 25, 1992 -771010 
September 28, 1992 -786473 
September 29, 1992 .802246 
September 30, 1992 .808277 


United Kingdom pound: 


September 16, 1992 $1.811000 
September 17, 1992 1.781500 
September 18, 1992 1.737000 
September 21, 1992 1.712500 
September 22, 1992 1.708200 
September 23, 1992 1.708500 
September 24, 1992 1.709000 
September 25, 1992 1.714000 
September 28, 1992 1.729500 
September 29, 1992 1.769000 
September 30, 1992 1.779000 


(LIQ-03-01 S:NISD CIE) 
Dated: October 1, 1992. 


MICHAEL MITCHELL, 
Chief, 
Customs Information Exchange. 





U.S. Customs Service 


Customs Service Decision 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, September 29, 1992. 
The following document of the United States Customs Service, 
Office of Commercial Operations, has been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


(C.S.D. 92-35) 


MODIFICATION OF HEADQUARTERS RULINGS REGARDING 
SUBHEADING 9802.00.50, HTSUS, AND STERILIZATION OF 
SURGICAL ITEMS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Modification of Customs rulings. 


SUMMARY: Before the issuance of the internal advice decision set forth 
below, which modifies certain Headquarters rulings, a notice was pub- 
lished in the Customs Bulletin on March 11, 1992 (26 Cust. Bull. 11), so- 
liciting public comments. Two comments were received and reviewed. 
Our responses to the relevant legal arguments raised in those comments 
are addressed in the “Law and Analysis” section of the Customs Service 
decision below. 

In this internal advice we hold that laparotomy sponges which are ex- 
ported to Mexico for inspection, removal of loose threads, folding, wrap- 
ping, and packaging, and then returned to the U.S. for sterilization, 
testing of spored samples, and ultimate use in surgery, are not entitled 
to the partial duty exemption under subheading 9802.00.50, Harmo- 
nized Tariff Schedule of the United States (HTSUS). Our conclusion is 


9 
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based upon the rationale that the unsterilized sponges are not “com- 
pleted articles” when exported, as is required under subheading 
9802.00.50, HTSUS, because they are entire'v unsuitable for their in- 
tended use in the U.S., i.e., for abdominal surgical procedures. 

There are several earlier Headquarters rulings which address the 
same or a similar issue involving the sterilization of surgical items. 
Those rulings are being modified to the extent that they are in conflict 
with the position advanced in the internal advice below. 


EFFECTIVE DATE: November 9, 1992. 


FOR FURTHER INFORMATION CONTACT: Linda Schreiber, Spe- 
cial Classification Branch, Office of Regulations and Rulings, (202) 
566-2938. 


Dated: September 9, 1992. 
Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, DC, September 9, 1992. 


File: HQ 556007 

CLA-2 CO:R:C:S 556007 LS 
Category: Classification 

Tariff No.: 9802.00.50; 9801.00.10 


District DIRECTOR OF CUSTOMS 
Lincoln Juarez Bridge, Bldg. #2 
P.O. Box 3130 

Laredo, Texas 78044-3130 


Re: Internal Advice Request No. 15/91; Subheading 9802.00.50, 
HTSUS, not applicable to laparotomy sponges exported to Mexico 
in unsterile condition for various processes and packaging and re- 
turned to the U.S. for sterilization; incomplete article; Guardian; 
5551438; Modification of 063187, 067862, 052972, 052973, 044080; 
US. origin origin materials eligible under subheading 9801.00.10, 
HTSUS; 555559; 731806; 555144; 071449; 054141. 


DEAR Sir: 

This is in response to your memorandum of March 1, 1991, forward- 
ing a request for internal advice dated January 4, 1991, initiated by 
Anago, Inc. The request was forwarded to us through the National Im- 
port Specialist in New York. The request relates to the applicability of 
subheadings 9802.00.50 and 9801.00.10, Harmonized Tariff Schedule of 





U.S. CUSTOMS SERVICE 11 


the United States (HTSUS), to packaged laparotomy sponges imported 
from Mexico in an unsterile condition. A sample of the product was sub- 
mitted for examination. 


Facts: 


The following facts are based upon letters dated January 4, March 18, 
and August 17, 1991, from a representative of Anago, Inc. and telephone 
conversations between that representative and a member of my staff. 
The merchandise consists of 4-ply cotton laparotomy sponges with an 
X-ray detectable barium strip and a 13-inch blue fabric loop handle sewn 
into one corner. The sponges are imported into the U.S. from China al- 
ready delinted, and in an unfolded condition. In the U.S. the sponges are 
laundered, dried, and bulk stacked into plastic bags for shipment to 
Mexico. The sponges are exported to Mexico without benefit of draw- 
back. The other components exported to Mexico are of U.S. origin and 
consist of the following: 14-inch paper bands; “CSR” wrap; perforated 
closure tapes; ethylene oxide indicators; “Chevron Kwikbreath” 
pouches; plastic case liners; and corrugated boxes. 

The sponges undergo various operations in Mexico and are returned 
to the U.S. where they are sterilized and subject to further testing to 
confirm the integrity of the sterilization. The operations performed in 
Mexico consist of the following: 

1. Visual inspection. The sponges are carefully examined and all loose 
threads must be removed to eliminate the possibility that threads would 
be left in the body after surgery. Loose threads are removed by hand or 
clipped from the sponges. Sponges with major defects are discarded. 

2. Folding. Each sponge is folded in three steps to create a 4.5 inch by 9 
inch finished size with the blue handle extended at the top left side. Five 
such sponges are stacked one on top of the other. The blue handles are 
gathered together and twisted twice. All five handles are then placed to- 
gether between the middle fold of the top sponge. The purpose of the spe- 
cial twisting is to enable the operating room nurse to count the sponges 
without human contact when the “CSR” wrap is partially opened. The 
special surgical fold aids the surgeon in placing the sponge inside the 
surgical cavity and contributes to the primary use of the sponge in wick- 
ing fluids and walling off body organs. During folding, a “spore strip” is 
inserted into a prescribed number of 5-packs, which are designated as 
“spored samples.” These spored samples are subjected to testing follow- 
ing the sterilization process which occurs in the U.S. 

3. Wrapping. A 14-inch paper band is then placed around each stack of 
five sponges. The blue colored “CSR” wrap, which is made of an antis- 
tatic polyethylene film, is folded around each stack in a “hospital fold” 
which involves an 8-step operation. Wrapping in units of five is a proce- 
dural requirement in the operating room. This special folding operation 
and the twisting of the handles described above are exclusive Anago fea- 
tures which enable the operating room nurse to partially open the 
“CSR” wrap while holding the bottom half of the wrapped stack, and 
then to shake loose the blue handles with one or two flicks of the wrist. 
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Thus, the nurse can visually count the five sponges without human con- 
tact. The wrap is sealed with a perforated closure tape which allows for 
the seal to be broken without tearing the wrap. An ethylene oxide indi- 
cator tape is affixed over the closure tape. After sterilization is per- 
formed in the U.S., the stripes on the tape change from yellow to red as 
an indication that sterilization was achieved. 

4. Packaging steps which render the sponges “sterilization ready.” 

a. The wrapped sponges, in groups of five, are inserted in a 
“Kwikbreath” pouch which is heat sealed. The pouch is made ofa porous 
material which allows for the penetration of sterile gasses when exposed 
to heat and moisture during the sterilization process. At the time of seal- 
ing, an FDA lot number is embossed and inked onto the pouch in the seal 
area. This FDA number is for identification purposes so that if there isa 
recall of the product, the appropriate lot numbers affected by the recall 
can be identified. The numbers are also used by the operating room staff 
for record keeping so that notations can be made of the sponges as they 
are used in surgery. 

b. The packaged sponges are placed in lined and corrugated boxes pre- 
printed with the product number and description. These boxes are made 
of a material which is capable of withstanding the moisture and heat of 
sterilization. 

5. Palletization. The master boxes are loaded onto pallets which are 
labeled “non-sterile.” 

When the pallets of sponges are returned to the U.S., they undergo 
sterilization, followed by testing of the spored samples. The sponges are 
then sold to hospital groups and distributors of hospital and surgical 
supplies. 

The importer, Anago, Inc., contends that the sponges are eligible for 
the partial duty exemption under subheading 9802.00.50, HTSUS, be- 
cause they are advanced in value by means of the operations performed 
in Mexico. Anago, Inc. states that these operations, which serve the vari- 
ous purposes described above, are considered “alterations” and more 
than mere packaging operations. Anago, Inc. further states that because 
there is no use for unsterile laparotomy sponges, the “alterations” per- 
formed in Mexico do not create a new article, nor do they give the prod- 
uct new commercial properties. The sponges are said to achieve their 
commercial identity only after being sterilized in the U.S. Anago claims 
that the remaining materials of U.S. origin, consisting of sterile packag- 
ing and case packaging, are entitled to duty-free treatment under sub- 
heading 9801.00.10, HTSUS. 


Issues: 

1. Whether the laparotomy sponges exported to Mexico for inspection, 
removal of loose threads, folding, wrapping, and packaging, and re- 
turned to the U.S. for sterilization, are entitled to the partial duty ex- 
emption under subheading 9802.00.50, HTSUS. 
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2. Whether the remaining U.S. components are entitled to duty-free 
entry under subheading 9801.00.10, HTSUS, upon their return to the 
U.S. 


Law and Analysis: 


I. Eligibility of laparotomy sponges under subheading 9802.00.50, 
HTSUS: 

Subheading 9802.00.50, HTSUS, provides a partial duty exemption 
for articles returned to the U.S. after having been exported to be ad- 
vanced in value or improved in condition by means of repairs or altera- 
tions. Such articles are dutiable only upon the value of the foreign 
repairs or alterations, provided the documentary requirements of sec- 
tion 10.8, Customs Regulations (19 CFR 10.8) are satisfied. However, 
entitlement to this tariff treatment is precluded in circumstances where 
the operations performed abroad destroy the identity of the articles or 
create new or commercially different articles. See A.F. Burstrom v. 
United States, 44 CCPA 27, C.A.D. 631 (1956); Guardian Industries 
Corp. v. United States, 3 CIT 9 (1982). Tariff treatment under subhead- 
ing 9802.00.50, HTSUS, is also precluded where the exported articles 
are incomplete for their intended use prior to the foreign processing. 
Guardian. As stated in Dolliff & Company, Inc. v. United States, 81 
Cust. Ct. 1, C.D. 4755, 455 F. Supp. 618 (1978), aff'd, 66 CCPA 77, 82, 
C.A.D. 1225, 599 F.2d 1015, 1019 (1979), “repairs and alterations are 
made to completed articles and do not include intermediate processing 
operations which are performed as a matter of course in the preparation 
or the manufacture of finished articles.” 

In Guardian, the Court of International Trade held that glass pieces 
produced in annealed form in the U.S., sent to Canada for a heat treat- 
ment known as tempering, and then returned to the U.S., were not eligi- 
ble for entry under item 806.20, Tariff Schedules of the United States 
(TSUS) (the precursor of subheading 9802.00.50, HTSUS), because the 
tempering process was not considered an alteration within the meaning 
of that provision. One of the reasons for the court’s decision was its con- 
clusion that the exported articles of raw annealed glass were not “com- 
pleted articles” since they were entirely unsuitable for their intended 
use in the U.S. as sliding glass patio doors. In making this finding, the 
court considered as relevant federal regulation which require that glass 
used in patio doors undergo tempering or other safety processing. More- 
over, tempering of glass for use in patio doors was the standard practice 
in the glass industry even before the issuance of the federal regulation. 

We focus our discussion on one of the requirements for eligibility for 
duty treatment under subheading 9802.00.50, HTSUS, which was re- 
lied upon in Dolliff and Guardian, i.e., that the exported article be com- 
plete for its intended use prior to the foreign processing. Applying this 
criterion, we conclude, as more fully discussed below, that the exported 
unsterilized laparotomy sponges are not completed articles. Since the 
“completed article” criterion under subheading 9802.00.50, HTSUS, is 
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not satisfied, we need not address the other requirement of the statute, 
i.e., that the foreign processing cannot result in a new article of com- 
merce. The failure to meet one of the requirements of an “alteration” 
under subheading 9802.00.50, HTSUS, is sufficient to preclude entitle- 
ment to the partial duty exemption under this statute. 

Anago, Inc. has specifically stated that there is no use for unsterile 
laparotomy sponges and that the sponges achieve their commercial 
identity only after being sterilized in the U.S. Thus, the sponges in their 
unsterile condition as exported, are not “completed articles,” for pur- 
poses of subheading 9802.00.50, HTSUS, because they are entirely un- 
suitable for their intended use in the U.S. to absorb fluids and wall off 
body organs during abdominal surgery. As in Guardian, this unsuitabil- 
ity of the exported unsterile sponges for their intended use is demon- 
strated by the existence of federal policy governing such products. These 
sponges are regulated as “Class II” medical devices by the U.S. Food and 
Drug Administration (FDA). See 21 CFR 878.4450 (1991). During the 
agency’s regulatory review process, specific device characteristics, in- 
cluding device sterilization procedures, are reviewed. Pursuant to FDA 
policy, devices of this nature must meet certain sterility requirements to 
be labeled as “sterile.” In addition, the American National Standards 
Institute has approved guidelines which provide the essential elements 
of good operating practice for ethylene oxide sterilization of medical de- 
vices. 

We find that since the unsterilized sponges are incomplete articles 
when exported from the U.S., the processes performed in Mexico, con- 
sisting of inspection, removal of loose threads, folding, wrapping, and 
packaging, are “intermediate processing operations which are per- 
formed as a matter of course in the preparation or the manufacture of 
the finished articles.” Dolliff, 66 CCPA at 82, 599 F.2d at 1019. All of 
these steps are necessarily undertaken in the production of the finished 
article, i.e., sterilized laparotomy sponges. The article does not actually 
become a complete or finished article, for purposes of subheading 
9802.00.50, HTSUS, until after it is returned to the U.S. and sterilized 
and further tested here. See Headquarters Ruling Letter (HRL) 555143 
dated May 19, 1989 (cotton grey fabric which was shipped from the U.S. 
to Canada to be treated with fire retardant chemicals, and returned to 
the U.S. for further processing into finished fabric, was not entitled to 
treatment under subheading 9802.00.50, HTSUS, since the fabric as ex- 
ported was unfinished for its intended use and the foreign processing 
was merely an intermediate processing of such goods to prepare them 
for manufacture into finished fabric). 

Anago, Inc. has relied upon HRL 067862 dated August 4, 1982, in sup- 
port of its position that the operations performed in Mexico with respect 
to the sponges constitute alterations within the meaning of subheading 
9802.00.50, HTSUS. In that ruling, unsterilized latex surgical gloves 
were exported in bulk to Mexico where the following operations were 
performed: inspection, sorting, trimming the cuffs to even the edge, 
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folding the cuffs back to form a cuff area, pairing, machine wrapping, 
counting, and placing in cartons. The gloves were returned to the U.S. 
where they were sterilized. We stated that the operations performed 
abroad appeared to constitute repairs or alterations within the meaning 
of item 806.20, TSUS. See also HRL 063187 dated September 21, 1979 
(surgical gloves sent abroad for various operations and returned to the 
U.S. for sterilization were accorded tariff treatment under item 806.20, 
TSUS). In HRL 052972, 052973, dated October 20, 1977, and HRL 
044080 dated February 27, 1976, we also suggested that sterilization 
performed abroad on surgical items constituted alterations for purposes 
of item 806.20, TSUS. 

For the same reasons that we find the instant laparotomy sponges to 
be incomplete articles for purposes of subheading 9802.00.50, HTSUS, 
we also find it necessary to modify the rulings cited in the above para- 
graph to the extent that they allowed a partial duty exemption under 
item 806.20, TSUS, for either (1) unsterile surgical items exported 
abroad for various processes and returned to the U.S. for sterilization 
before they could be sold and used as sterile articles, or (2) unsterile sur- 
gical items exported abroad for various processes, including steriliza- 
tion, and returned to the U.S. before they could be sold and used as 
sterile articles. 


II. Eligibility of remaining components under subheading 9801.00.10, 
HTSUS: 
Subheading 9801.00.10, HTSUS, provides for the free entry of prod- 


ucts of the U.S. that are exported and returned without having been ad- 
vanced in value or improved in condition by any process of manufacture 
or other means while abroad, provided the documentary requirements 
of section 10.1, Customs Regulations (19 CFR 10.1) are met. While some 
change in the condition of the product while it is abroad is permissible, 
operations which either advance the value or improve the condition of 
the exported product render it ineligible for duty-free entry upon return 
to the U.S. See Border Brokerage Co. v. United States, 65 Cust. Ct. 50, 
C.D. 4052, 314 F. Supp. 788 (1970), appeal dismissed, 58 CCPA 165 
(1970). 

With respect to the packaging and other materials consisting of paper 
bands, “CSR” wrap, perforated closure tapes, ethylene oxide indicators, 
“Kwikbreath” pouches, plastic case liners, and corrugated boxes, we 
find that they are entitled to duty-free entry under subheading 
9801.00.10, HTSUS, since they are U.S. products which are returned 
without having been advanced in value or improved in condition while 
abroad. See HRL 555559 dated April 20, 1990, and HRL 731806 dated 
November 18, 1988 (duty-free treatment provided by subheading 
9801.00.10, HTSUS, extends to an American-made container which is 
exported and then reimported with its contents, provided that it meets 
all of the criteria for classification within that subheading). 

We do not believe that the folding of the “CSR” wrap around the 
stacked sponges results in an advancement in value or improvement in 
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condition of the wrap material itself. As to the heat sealing of the 
“Kwikbreath” pouch, we held in HRL 555144 dated April 9, 1990, that 
heat sealing a polyethylene bag of U.S. origin does not preclude its enti- 
tlement to duty-free treatment under subheading 9801.00.10, HTSUS, 
because it is not considered to advance its value or improve its condition. 
With respect to the process of inking and embossing the FDA lot number 
on the pouches in the seal area for purposes of identification, we have 
held that printing a model number or lot number on packaging material 
which merely serves to identify the product enclosed in the packaging is 
not an advancement in value or improvement in condition within the 
meaning of item 800.00, TSUS (the precursor provision to subheading 
9801.00.10, HTSUS). See HRL 071449 dated October 17, 1983; HRL 
054141 dated March 7, 1978. In the latter ruling, we found that the 
printing of an identifying lot number and expiration date on paper la- 
bels used on the packaging material for bacterial culturettes did not ad- 
vance the packaged articles in value or condition even to the extent that 
the markings were mandated by law. For all of the above reasons, we 
find that the “CSR” wrap and “Kwikbreath” pouch are entitled to duty- 
free treatment under subheading 9801.00.10, HTSUS. 


Holding: 

For the reasons stated above, the laparotomy sponges themselves are 
not entitled to the partial duty exemption under subheading 9802.00.50, 
HTSUS, upon their return to the U.S. To the extent that this ruling con- 
flicts with earlier rulings, including HRL 067862, 063187, 052972, 
052973, and 044080, which addressed the same or a similar issue involv- 
ing the sterilization of surgical items, those rulings are modified in ac- 
cordance with the holding herein. 

The packaging and other materials of U.S. origin exported to Mexico 
and returned to the U.S. are entitled to duty-free entry under subhead- 
ing 9801.00.10, HTSUS, since they have not been advanced in value or 
improved in condition as a result of the operations performed abroad. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 





U.S. Customs Service 


General Notice 


DENIAL OF APPLICATION TO RESTRICT PARALLEL 
IMPORTS BEARING GENUINE TRADEMARKS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Denial of application to restrict parallel imports bearing 
genuine trademarks. 


SUMMARY: This document gives notice of the denial of an application 
to prevent the importation of certain goods bearing genuine “Duracell” 
trademarks which was submitted to take advantage of the terms of a dis- 
trict court injunction requiring the U.S. Customs Service to provide pro- 
tection to trademarks meeting certain criteria. 


FOR FURTHER INFORMATION CONTACT: John F. Atwood, Chief, 
Intellectual Property Rights Branch, 1301 Constitution Avenue, NW., 
Room 2104, Washington, D.C. 20229 (202-927-0850). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On April 28, 1992, The United States District Court for the District of 
Columbia issued an amended order in Lever Brothers Co. v. United 
States, No. 86-3151 (HHG), which enjoined the U.S. Customs Service 
from allowing the importation of foreign-made goods otherwise admis- 
sible under 19 C.F.R. § 133.21(c)(2) that bear a trademark identical toa 
valid United States trademark but which are materially physically dif- 
ferent. That order has been appealed to the U.S. Court of Appeals for the 
D.C. Circuit, Lever Bros. Co. v. United States, Appeal No. 92-5185. Asa 
result of the district court action, and pending further action by a court 
or final resolution of the appeal, owners of recorded trademarks that are 
under common ownership or control with foreign companies that use 
the trademark on foreign-made goods with material physical differences 
were invited to apply to Customs to stop the importation of those for- 
eign-made goods (57 FR 28605). 

In order to receive the protection as outlined by the district court, ap- 
plicants must first show that the trademark owner requesting the pro- 
tection falls within the scope of section 133.21(c)(2) of the Customs 
Regulations, as opposed to section 133.21(c)(1). The District Court for 
the District of Columbia ordered Customs to provide protection only 


17 





18 CUSTOMS BULLETIN AND DECISIONS, VOL. 26, NO. 42, OCTOBER 14, 1992 


when goods would otherwise be admissible under section 133.21(c)(2), 
which applies to goods of a foreign trademark owner under common 
ownership or control with the U.S. trademark owner. Section (c)(1) ap- 
plies to goods of a foreign trademark owner that also owns the U.S. 
trademark. 

Applicants for protection under the terms of the court order must also 
show Customs that the foreign affiliate of the U.S. trademark owner 
uses the mark on goods with material physical differences. For this, ap- 
plicants must show Customs that the goods are different, and also that 
the difference is “material”. On June 26, 1992, by publication in the 
Federal Register (57 FR 28605), Customs invited trademark owners to 
notify Customs if they believe that the trademark owner and the goods 
bearing the trademark meet these criteria. The notice published on 
June 26, 1992, also stated that before final action would be taken on the 
application, consideration would be given to any relevant data, views, or 
arguments submitted in writing by any person opposing the application 
and that this notice of the action taken in response to the application 
will be published in the Federal Register. 

An application was submitted pursuant to the June 26, 1992, Federal 
Register notice, for a restriction against the importation of goods bear- 
ing genuine “Duracell” trademarks. The application from Duracell Inc., 
for protection against parallel imports is comprised of (1) a letter to the 
Commissioner of Customs dated July 7, 1992, (2) a letter to Barry P. 
Miller, Senior Attorney, Intellectual Property Rights Branch, dated 
August 21, 1992, and (3) a letter to John F. Atwood, Chief, Intellectual 
Property Rights Branch, also dated August 21, 1992. The July 7,1992, 
letter sought to change the ownership of the recorded trademark and to 
apply for gray market protection under the terms of Lever Brothers 
Company v. United States of America, No. 86-3151, Slip Op. (D.D.C. 
April 28, 1992). After a technical amendment required as a result of the 
expiration of the recordation for the trademark “DURACELL”, the ap- 
plicant submitted the August 21, 1992, letter to the Chief, Intellectual 
Property Rights, seeking to record the mark and obtain gray market 
protection. Although this letter included a request “pursuant to Section 
42 of the Lanham Act, 15 U.S.C. § 1124 and Section 526 of the Tariff Act, 
19 U.S.C. § 1526, that no goods bearing such trademark be permitted 
entry into this country,” it contained no arguments in support of the ap- 
plication to receive gray market protection. The letter to the Senior At- 
torney, Intellectual Property Rights Branch, also dated August 21, 
1992, contained the verbatim arguments in support of gray market pro- 
tection found in the letter to the Commissioner. 

After referencing the district court’s findings in Lever Brothers, the 
applicant states in its submissions that a material physical difference 
exists “[b]ecause of equally substantive and material differences be- 
tween domestic[—] and foreign|—]produced Duracell batteries * * * [and 
because] the Belgian Duracell batteries were not shipped in a manner to 
protect the batteries from deterioration, that packaging information on 
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the Belgian batteries was incomplete, [and] that similarities in the prod- 
ucts led to consumer confusion.” 

Neither the manner of shipping nor packaging information consti- 
tutes a physical difference in the goods as required by the court’s order. 
The statement that consumer confusion is caused by “similarities in the 
products” weighs against a finding of material physical differences in 
the goods. In the absence of other evidence on the Customs record, the 
application does not present a basis for protection, and is denied. 

Customs received letters dated September 3, 1992, opposing the ap- 
plication from the International Mass Retail Association, Continent- 
Wide Enterprises, Ltd, and the Coalition for Competitive Imports. 
These letters can be viewed at the Intellectual Property Rights Branch, 
U.S. Customs Service, 1301 Constitution Ave., N.W., Room 2104, Wash- 
ington, D.C., on weekdays between the hours of 8:30 a.m. and 5:00 p.m. 


Dated: September 30, 1992. 
JOHN F. ATwoop, 
Chief, 
Intellectual Property Rights Branch. 


[Published in the Federal Register, October 6, 1992 (57 FR 46063)] 








U.S. Customs Service 


Proposed Rulemaking 


19 CFR Part 10 


PROPOSED CUSTOMS REGULATIONS AMENDMENTS RELAT- 
ING TO THE UNITED STATES-ISRAEL FREE TRADE AREA 
AGREEMENT 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule; extension of comment period. 


SUMMARY: This document extends the period of time within which in- 
terested members of the public may submit comments on proposed 
amendments to the Customs Regulations to implement the duty prefer- 
ence provisions of the Agreement which established the United States- 
Israel Free Trade Area. Customs has been requested to extend the 
comment period to allow additional time to prepare responsive com- 
ments. The comment period is extended 60 days. 


DATES: Comments are requested on or before November 28, 1992. 


ADDRESSES: Comments may be submitted to and inspected at the 
Regulations Branch, U.S. Customs Service, room 2119, 1301 Constitu- 
tion Avenue N.W., Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Operational Aspects: 
Maritza Castro, Office of Trade Operations (202-927-0789); Legal As- 
pects: Craig Walker, Office of Regulations and Rulings (202-927-0790). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On July 31, 1992, a document was published in the Federal Register 
(57 FR 33909) proposing to amend the Customs Regulations in order to 
implement the duty preference provisions of the Agreement which es- 
tablished the United States-Israel Free Trade Area. The document so- 
licited public comments that were to be received on or before September 
29, 1992. 

Customs has been requested to extend the period of time for com- 
ments in order to afford interested parties additional time to study the 
proposed regulations and prepare responsive comments. In view of the 


21 





22 CUSTOMS BULLETIN AND DECISIONS, VOL. 26, NO. 42, OCTOBER 14, 1992 


important role of the implementing regulations in carrying out the 
terms of the bilateral Agreement, Customs believes that the request for 
an extension of time should be granted. Accordingly, the period of time 
for the submission of comments is being extended 60 days. 

Dated: September 29, 1992. 


Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


[Published in the Federal Register, October 5, 1992 (57 FR 45758)] 





U.S. Court of Appeals for the 
Federal Circuit 


LyYNTEQ, INC., PLAINTIFF-APPELLEE U. 
UNITED STATES, DEFENDANT-APPELLANT 


Appeal No. 92-1064 


(Decided September 23, 1992) 


Paul A. Lenzini, Wilkinson, Barker, Knauer & Quinn, of Washington, D.C., argued for 
plaintiff-appellee. 

Carla Garcia-Benitez, Commercial Litigation Branch, Department of Justice, of New 
York, New York, argued for defendant-appellant. With her on the brief were Stuart M. 
Gerson, Assistant Attorney General, David M. Cohen, Director and Joseph I. Liebman, At- 
torney in Charge, International Trade Field Office. 

Patrick D. Gill, Rode & Qualey, of New York, New York, was on the brief for Amicus 
Curiae, Kemin Industries, Inc. Of counsel was Eleanore Kelly-Kobayashi. 


Appealed from: U.S. Court of International Trade. 
Judge TSOUCALAS. 


Before MicHEL, LourIE, and CLEVENGER, Circuit Judges. 


LourIiE, Circuit Judge. 

The United States appeals from the judgment of the United States 
Court of International Trade granting summary judgment in favor of 
Lyntegq, Inc., on Lynteq’s challenge of a classification decision by the 
United States Customs Service. Lynteq, Inc. v. United States, Court No. 
90-04—00175 (Ct. Int’?] Trade June 17, 1991). The trial court held that 
the imported merchandise is a preparation of marigold meal that is 
properly classified under subheading 3203.00.10, Harmonized Tariff 
Schedules of the United States (HTSUS), and is thus entitled to duty- 
free treatment. We reverse and hold that the imported merchandise is 
properly classified under subheading 3203.00.50, HTSUS, dutiable at 
3.1% ad valorem. 


BACKGROUND 


The merchandise at issue, known by its trade name “Cromophyl-L,” 
was imported into the United States and sold by Lyntegq to poultry feed- 
mills for incorporation into poultry feed for the purpose of enhancing 
the yellow color of chicken skin and egg yolks. Cromophy!1-L is an aque- 
ous extract of the dried ground flower petals of Aztec marigold flowers 
which are a naturally rich source of xanthophyll pigment, an active col- 
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oring agent.1 The petals are pressed, dried, and ground to obtain mari- 
gold meal. The marigold meal then undergoes a solvent extraction 
process that separates xanthophyll esters from the meal and produces 
marigold oleoresin, a semi-liquid substance comprised of xanthophyll 
esters, vegetable fats, and other oil-soluble materials. The solvent ex- 
traction process does not change the chemical structure of the xan- 
thophyll esters. 

CromophyI-L is derived from the marigold oleoresin through a proc- 
ess known as “saponification.” The saponification process releases the 
xanthophyll free alcohol by separating it from the fatty acids to which it 
was originally attached. The liberated xanthophyll can then be formu- 
lated into a stable, water-based solution, known commercially as 
Cromophyl-L. Although marigold meal may be used as a color-enhanc- 
ing poultry feed additive, Cromophyl-L is preferred because it is, among 
other things, more stable than marigold meal, easier to incorporate into 
the poultry feed, and more readily absorbed by the poultry. 

The applicable provisions of the Harmonized Tariff Schedule of the 
United States are as follows: 


Heading 3203.00 ... Coloring matter of vegetable or animal origin (in- 
cluding dyeing extracts but excluding animal 
black), whether or not chemically defined; prepa- 
rations as specified in note 3 to this chapter based 
on coloring matter of vegetable or animal origin: 


Subheading 3203.00.10 Annato, archil, cochineal, cudbear, lit- 
mus, logwood and marigold meal .... 


Subheading 3203.00.50 Other 


(codified at 19 U.S.C. § 1202 (1988)) (emphasis added). 

On July 7, 1989, the imported merchandise was liquidated by Cus- 
toms at a duty of 3.1% ad valorem under subheading 3203.00.50, 
HTSUS, a residual provision covering “other” coloring matter of vege- 
table or animal origin. Lynteq filed a timely protest under 19 U.S.C. 
§ 1514 (1988) challenging Customs’ classification decision. Upon denial 
of the protest, Lynteq commenced an action before the Court of Interna- 
tional Trade pursuant to 28 U.S.C. § 2631(a) (1988). Lynteq alleged that 
the imported merchandise was improperly classified by Customs under 
subheading 3203.00.50 because the merchandise is specifically provided 
for under subheading 3203.00.10, HTSUS, as a form of one of the enu- 
merated coloring matters of vegetable or animal origin, viz., marigold 
meal, and thus should have been liquidated free of duty. Alternatively, 
Lynteq claimed that the merchandise is properly classified under sub- 
heading 3203.00.10 as a “preparation” based on marigold meal. 


1 Approximately ninety-four percent of the xanthophyll present in the marigold flower exists in the form of xan- 
thophyll esters comprised of two fatty acid molecules condensed with the two alcohol groups of the xanthophyll mole- 
cule. 





U.S. COURT OF APPEALS FOR THE FEDERAL CIRCUIT 25 


Before the trial court, Lynteq and the Government agreed that there 
were no genuine issues of material fact in dispute and the parties filed 
cross motions for summary judgment. The trial court rejected Lynteq’s 
contention that Cromophy]-L was merely a refined form of the enumer- 
ated colorant marigold meal. The court determined that in deriving 
Cromophyl-L from the marigold meal, the raw material “undergoes a 
substantial chemical transformation which significantly alters the 
character as well as the molecular structure of the resulting product 
from that of marigold meal.” Slip Op. at 7. Further, the court found that 
Cromophyl-L “possesses qualities so altogether different from those 
present in the raw material from which it is derived, that it can no longer 
be deemed to be marigold meal for classification purposes.” Id. at 7-8. 

However, the trial court concluded that the scope of subheadings 
3203.00.10 and 3203.00.50 encompasses not only the enumerated color- 
ing matter, but also preparations based on those colorants as well: 


Heading 3203.00, HTSUS, read in conjunction with Note 3 to Chap- 
ter 32, provides that subheadings 3203.00.10 and 3203.00.50, 
HTSUS, encompass not only coloring matter of animal or vegetable 
origin, but also preparations based thereon of a kind used for color- 
ing any material or used as ingredients in the manufacture of color- 
ing preparations. 

Slip Op. at 9. The trial court then determined that the imported mer- 

chandise constitutes a “preparation” based on marigold meal and as 

such is properly classified under subheading 3203.00.10 and entitled to 


duty-free treatment. Consequently, the trial court granted Lynteq’s 
motion for summary judgment. On appeal, the Government claims that 
the trial court erred as a matter of law in holding that the imported mer- 
chandise was classifiable under subheading 3203.00.10, entering duty- 
free, and not under subheading 3203.00.50, dutiable at 3.1% ad valorem. 


DISCUSSION 


We have jurisdiction over this appeal pursuant to 28 U.S.C. 
§ 1295(a)(5) (1988). We review the Court of International Trade’s grant 
of summary judgment for correctness as a matter of law, deciding de 
novo the proper interpretation of the governing statutory provisions. 
Guess? Inc. v. United States, 944 F.2d 855, 857 (Fed. Cir. 1991). The ulti- 
mate issue as to whether particular merchandise has been classified un- 
der an appropriate tariff provision necessarily depends on the meaning 
of the terms of that provision, which is a question of law subject to de 
novo review. See W.R. Filbin & Co. v. United States, 945 F.2d 390, 392 
(Fed. Cir. 1991). Thus, we need not afford deference to the trial court’s 
decision regarding the proper scope of subheading 3203.00.10. See 
Suramerica de Aleaciones Laminadas, C.A. v. United States, 966 F.2d 
660, 663 (Fed. Cir. 1992). Customs’ classification of imported merchan- 
dise is presumed to be correct, 28 U.S.C. § 2639(a)(1) (1988), and the 
burden of proof is upon the party challenging the classification. Simod 
America Corp. v. United States, 872 F.2d 1572, 1576, 7 Fed. Cir. (T) 82, 
86 (Fed. Cir. 1989). 
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I. Preparations: 


Neither party disputes that Cromophy]-L is properly classified under 
heading 3203.00. Heading 3203.00 covers coloring matter of vegetable 
or animal origin and preparations as specified in Note 3 to Chapter 32 of 
the HTSUS based on coloring matter of vegetable or animal origin. 
Heading 3203.00 is further subdivided into subheading 3203.00.10, an 
eo nomine provision which covers certain forms of coloring matter by 
name, and subheading 3203.00.50, a residual or basket provision which 
covers the balance of merchandise within the scope of the heading. We 
must thus decide which of the two subdivisions of heading 3203.00 is ap- 
plicable to Cromophy!]-L. Resolution of that issue necessarily entails de- 
ciding whether subheading 3203.00.10 encompasses not only the 
enumerated coloring matter, but preparations based on that coloring 
matter as well. 

The trial court determined that subheadings 3203.00.10 and 
3203.00.50 encompass “not only coloring matter of animal or vegetable 
origin, but also preparations based thereon of a kind used for coloring 
any material or used as ingredients in the manufacture of coloring 
preparations.” Slip Op. at 8. The trial court, however, failed to articulate 
any reasoning supporting that conclusion other than that it was based 
on the court’s reading of the language of heading 3203.00 in conjunction 
with Note 3 to Chapter 32.2 We conclude that the trial court’s broad in- 
terpretation of the scope of subheading 3203.00.10 was erroneous. 

“In determining the scope of a statute, we look first to its language. If 
the statutory language is unambiguous, in the absence of a ‘clearly ex- 
pressed legislative intent to the contrary, that language must ordinarily 
be regarded as conclusive.’” United States v. Turkette, 452 U.S. 576, 580 
(1981) (quoting Consumer Prod. Safety Comm’n v. GTE Sylvania, Inc., 
447 U.S. 102, 108 (1980)). The language of subheading 3203.00.10 is 
clear and unambiguous. That eo nomine subheading, by its very terms, 
covers only coloring matter which comes within the common meaning of 
the items that are specifically enumerated therein: annato, archil, 
cochineal, cudbear, litmus, logwood, and marigold meal. See Rule 6, 
General Rules of Interpretation of the Harmonized System (“For legal 
purposes, the classification of goods in the subheadings of a heading 
shall be determined according to the terms of those subheadings and 
any related subheading notes * * *.”). 

An eo nomine provision which does not specifically provide for prepa- 
rations does not encompass preparations within its ambit. Cf. United 
States v. Bruckmann, 582 F.2d 622, 625 (CCPA 1978) (“It is fairly well- 
settled law that an eo nomine provision which does not specifically pro- 
vide for parts does not include parts.”). Indeed, if Congress had intended 
to include Cromophyl-L or other preparations under subheading 
3203.00.10, Congress could easily have done so, for example, by simply 


2 Explanatory Note 3 to Chapter 32 of the HTSUS states in pertinent part: 


[Heading 3200} appllies] also to preparations based on coloring matter * * * ofa kind used for coloring any material 
or used as ingredients in the manufacture of coloring preparations. 
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drafting the subheading so as to cover “Annato, archil, cochineal, cud- 
bear, litmus, logwood, marigold meal and preparations based thereon.” 
Congress did not do so and we decline to act where Congress has not. See 
Denkler v. United States, 782 F.2d 1003, 1008 (Fed. Cir. 1986) (“Should 
Congress wish to extend the [statutory scope], it knows how to do so.”). 

Accordingly, all products coming within the scope of heading 3203.00, 
including preparations, that are not specifically enumerated in sub- 
heading 3203.00.10 are covered by the residual subheading 3203.00.50, 
and are thus not entitled to duty-free treatment. We cannot discern, and 
Lynteq has not shown, any clear contrary legislative intent compelling 
us to depart from the plain meaning of the unambiguous language of 
subheading 3203.00.10. Accordingly, we need not ascertain the proper 
meaning of the tariff term “preparation,” nor do we need to decide 
whether Cromophyl-L constitutes a preparation based on marigold 
meal. In order for the imported merchandise to be properly classified 
under subheading 3203.00.10, it must come within the meaning of the 
term “marigold meal.” As the trial court correctly determined, it does 
not. 


II. Marigold Meal: 


Tariff terms contained in the statutory language “are to be construed 
in accordance with their common and popular meaning, in the absence 
of contrary legislative intent.” E.M. Chemicals v. United States, 920 
F.2d 910, 913 (Fed. Cir. 1990). “To assist it in ascertaining the common 
meaning of a tariff term, the court may rely upon its own understanding 
of the terms used, and it may consult lexicographic and scientific 
authorities, dictionaries, and other reliable information sources.” 
Brookside Veneers, Ltd. v. United States, 847 F.2d 786, 789, 6 Fed. Cir. 
(T) 121, 125 (Fed. Cir.), cert. denied, 488 U.S. 943 (1988). The term 
“marigold meal” is not defined by the HTSUS, and thus we must consult 
other acceptable and reliable sources of information. 

“Marigold” refers to “a plant of the genus Tagetes.” Webster’s Third 
New International Dictionary 1381 (1986). “Meal” is defined, inter alia, 
as: “1. the ground seeds of a cereal grass or pulse esp. when coarsely 
ground and unbolted and usu. excluding flour of wheat * * *.”; and “2. 
the product resembling seed meal in particle size, texture, or other qual- 
ity * * *.” Id. at 1398. Thus, the tariff term “marigold meal” fairly refers 
to the product produced by the coarse grinding of the marigold plant. Ac- 
cord Joseph F. Hendrix a/c Productos Deshidratados de Mexico v. 
United States, 82 Cust. Ct. 264, 267 (1979). 

In the absence of contrary legislative intent, an eo nomine designation 
without terms of limitation includes all forms of the article. See Hasbro 
Indus., Inc. v. United States, 879 F.2d 838, 840, 7 Fed. Cir. (T) 110, 112 
(Fed. Cir. 1989). The record, however, is replete with evidence that 
CromophyI-L is not a form of marigold meal and thus that it is beyond 
the scope of the common meaning of that tariff term. For example, at 
least 94% or more of the xanthophyll present in marigold meal exists in 
the form of xanthophyll esters, not xanthophyll free alcohol. In contrast, 
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CromophyI-L, derived from marigold meal through saponification, is an 
aqueous extract of xanthophyll in which 98+% of the xanthophyll is pre- 
sent in its free alcohol form. The inherent characteristics of 
Cromophy]I-L (e.g. stability, aqueous form, coloring efficiency) that dis- 
tinguish it from other by-products of the marigold plant make it the pre- 
ferred color-enhancing food additive in the poultry industry. Thus, we 
find no error in the trial court’s determination that the imported mer- 
chandise “possesses qualities altogether different from those present in 
the raw material from which it is derived, that it can no longer be 
deemed to be marigold meal for classification purposes.” Slip Op. at 8. 
However, for reasons stated above, we reach a different conclusion as to 
the proper classification of the imported merchandise. Because we find 
that Cromophyl-L does not come within the meaning of the term “mari- 
gold meal,” we must conclude that it is properly classified under sub- 
heading 3203.00.50, dutiable at 3.1% ad valorem, and not under 
subheading 3203.00.10. 


III. Other Arguments: 


Having determined that the trial court erred as a matter of law in con- 
cluding that the eo nomine subheading 3203.10 encompasses prepara- 
tions based on the specific coloring matter enumerated therein, and 
having determined that Cromophyl-L cannot be considered marigold 
meal for purposes of classification under the HTSUS, we now address 
Lynteq’s alternative basis for supporting the trial court’s judgment. 


Lynteq argues that the HTSUS generally distinguishes between 
crude and mechanically processed vegetable materials used to manufac- 
ture coloring matter, properly subsumed under heading 1404, HTSUS, 
and the coloring matter derived therefrom, properly subsumed under 
heading 3203. The Explanatory Notes, Lynteq contends, indicate that 
heading 3203 is intended to cover extracts of coloring matter of vegeta- 
ble or animal origin and preparations based thereon, and not the crude 
forms thereof, which Lynteq claims are provided for elsewhere in the 
HTSUS, viz., heading 1404.3 

Specifically, Lynteq asserts that marigold meal in its crude vegetable 
form is properly classified under subheading 1404.10.00, and that sub- 
heading 3203.00.10 must cover extracts of and preparations based on 
marigold meal. Lynteq bases that assertion on the language contained 
in the Explanatory Notes to heading 1404 and the legislative history of 
the HTSUS. Lynteq argues that in converting from the Tariff Schedules 


3 The relevant tariff classification provision under heading 1404 appears in the HTSUS as follows: 
Heading 1404 Vegetable products not elsewhere specified or included: 
Subheading 1404.10.00 Raw vegetable materials of a kind used primarily in dyeing or tanning 
Canaigre, chestnut, curupay, divi-divi, eucalyptus, gall nuts, hemlock, larch, man- 
grove, myrobalan, oak, quebracho, sumac, tara, urunday, valonia, wattle and other 
materials of a kind used primarily in tanning. 
(codified at 19 U.S.C. § 1202 (1988)) (emphasis added). 
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of the United States (TSUS) to the Harmonized System,4 Congress 
transferred the “crude” versus “further processed” distinction of the 
TSUS with regard to the classification of coloring and tanning products 
of vegetable origin by classifying marigold meal in its crude vegetable 
form under subheading 1404.10.00 and extracts of and preparations 
based on marigold meal under subheading 3203.00.10. 

The Explanatory Notes to heading 1404 state in pertinent part: 


Raw vegetable materials of a kind used primarily in dyeing or 
tanning. 
Such products are used primarily in dyeing or tanning either 
directly or in the preparation of dyeing or tanning extracts. 
The materials may be untreated, cleaned, dried, ground or 
powdered (whether or not compressed). 


1 Customs Cooperation Council, Explanatory Notes to the Harmonized 
Commodity Description and Coding System 98 (1st ed. 1986). The Ex- 
planatory Notes further specify “more important” raw vegetable mate- 
rials, among which are 


Stems, stalks, leaves and flowers: stems, stalks and leaves of woad, 
sumac[ ], “young fustic”, holly, myrtle, sunflower, henna, reseda, 
indigo plant; leaves of lentiscus (mastic); flowers of safflower (bas- 
tard saffron) and dyer’s greenwood (Genista tinctoria; woad- 
waxen). 

Id. 

We note that “[a]lthough generally indicative of proper interpreta- 
tion of the various provisions of the [Harmonized Tariff System], the 
Explanatory Notes * * * are not legally binding” on the United States. 
H.R. Conf. Rep. No. 100-576, 100th Cong., 2d Sess. 549 (1988), reprinted 
in 1988 U.S.C.C.A.N. 1547, 1582. The Explanatory Notes to heading 
1404 in fact do not offer any support for Lynteq’s contention that sub- 
heading 1404.10.00 covers the crude form of marigold meal and that 
subheading 3203.00.10 encompasses extracts and preparations thereof. 
Neither do we find the Explanatory Notes persuasive in light of the “leg- 
islative history” identified by Lynteq. 

Lynteq’s interpretation ignores the express and inherent limitations 
imposed on the scope of heading 1404. Chapter 14 of the HTSUS relates 
generally to “Vegetable Plaiting Materials” and “Vegetable Products 
Not Elsewhere Specified or Included,” and heading 1404 specifically 
covers “Vegetable products not elsewhere specified or included * * *.” 
Marigold meal is expressly provided for under subheading 3203.00.10 
and is conspicuously absent from subheading 1404.10.00 or its Explana- 
tory Notes. Absent clear legislative intent to the contrary, the plain 
meaning of the statute will prevail. See Allied Tube & Conduit Corp. v. 
United States, 898 F.2d 780, 783 (Fed. Cir. 1990). 


4¢ ‘ongress approved the accession of the United States to the Convention and passed implementing legislation in the 
Omnibus Trade and Competitiveness Act of 1988, Pub. L. No. 100-418, 102 Stat. 1107, 1148 (Aug. 23, 1988) (relevant 
provisions codified at 19 U.S.C. §§ 3001, 3003, 3004 (1988)). The HTSUS became effective on January 1, 1989, super- 
seding the Tariff Schedules of the United States. 
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Lynteq further argues that the Government’s interpretation that 
subheading 3203.00.10 properly covers marigold in crude vegetable 
form is contrary to Article 3 of the International Convention on the Har- 
monized Commodity Description and Coding System (Convention), 
which provides that the United States, as an accessor or “Contracting 
Party” to the Convention, “shall use all the headings and subheadings of 
the Harmonized System without addition or modification, together with 
their related numerical codes[.]” Lynteq contends that any interpreta- 
tion of the scope of heading 3203.00 must be consistent with the manda- 
tory international text of that heading, which, according to Lynteq, 
requires extracts of and preparations based on marigold meal to be clas- 
sified therein. That argument is based on the same erroneous “crude- 
further processed” distinction allegedly embodied in headings 3203 and 
1404 which we have already rejected. Thus, we do not agree that the 
Government’s interpretation that subheading 3203.00.10 contemplates 
marigold meal in its crude vegetable form is contrary to the interna- 
tional text of heading 3203 or is inconsistent with other tariff provisions 
of the HTSUS, such as subheading 1404.10.00. 


CONCLUSION 


The trial court erred as a matter of law in determining that the im- 
ported merchandise is properly classified under subheading 3203.00.10, 
HTSUS. Accordingly, we reverse the trial court’s grant of Lynteq’s mo- 


tion for summary judgment and we remand the case with instructions to 
the trial court to enter summary judgment for the Government. 


Costs 
No costs. 


REVERSED AND REMANDED 
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MEMORANDUM OPINION 

CarRMAN, Judge: Plaintiff moves for judgment upon the agency record, 
pursuant to Rule 56.1 of the Rules of this Court, contesting the final 
antidumping duty determination of the International Trade Admini- 
stration (“ITA”), Department of Commerce (“Commerce” or “Depart- 
ment”) in Final Determination of Sales at Less Than Fair Value: 
Sweaters Wholly or in Chief Weight of Man Made Fiber From Hong 
Kong, 55 Fed. Reg. 30,733 (July 27, 1990) (“Final Determination”). De- 
fendant seeks to sustain the determination as supported by substantial 
evidence on the administrative record and as otherwise in accordance 
with law. Defendant-Intervenor joins Defendant. 


BACKGROUND 
On September 22, 1989, the National Knitwear and Sportswear Asso- 
ciation (“NKSA”) filed an antidumping petition with Commerce alleg- 
ing that man-made fiber sweaters (“MMF sweaters”) were being sold in 
the United States at less than fair value (“LTFV”). On October 19, 1989, 
Commerce initiated an antidumping investigation, Initiation of An- 
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tidumping Duty Investigation, Sweaters Wholly or in Chief Weight of 
Man-Made Fiber From Hong Kong, the Republic of Korea, and Taiwan, 
54 Fed. Reg. 42,972 (Oct. 19, 1989). On April 27, 1990, the Department 
published its preliminary determination finding a preliminary 
weighted-average dumping margin of 1.89%. Preliminary Determina- 
tion of Sales at Less Than Fair Value; Sweaters Wholly or in Chief 
Weight of Man-Made Fiber From Hong Kong, 55 Fed. Reg. 17,775 (Apr. 
27, 1990). 

The Department published its final determination of sales at less 
than fair value on July 27, 1990, assigning Comitex a weighted-average 
dumping margin of 5.86%. Final Determination, Fed. Reg. at 30,744. 
Subsequently, on April 10, 1991, Plaintiff moved for judgment upon the 
agency record. 


CONTENTIONS OF THE PARTIES 


Plaintiff is contesting the methodology employed by the Department 
in calculating constructed value to determine if Plaintiff was selling 
MMF sweaters at less than fair value. In contesting Commerce’s calcu- 
lation of constructed value, Plaintiff challenges Commerce’s computa- 
tions based on the following: 


(1) Commerce’s use of a simple average, instead of a weighted av- 
erage for the fiscal year, as the “best information available” (“BIA”) 
in its determination of yarn costs: 

(2) Commerce’s addition of 5% to Plaintiff's scrap determination 
to capture all waste; 

(3) Commerce’s failure to find a direct relationship between the 
purchase price of the MMF sweaters and the quota reservation fee 
and to make an upward circumstance of sale (“COS”) adjustment to 
the United States Price (“USP”) for the income earned from the 
quota reservation fee, instead of an offset to general expenses; 

(4) Commerce’s use of consolidated general and administrative 
and financial expenses of Comitex Holdings, Limited (“CHL”), in- 
stead of general and administrative and financial expenses of Com- 
itex only, in its determination of the constructed value of MMF 
sweaters produced by Comitex; and 

(5) Commerce’s refusal to consider data submitted after verifica- 
tion that revised incorrect information submitted during verifica- 
tion. 


For the above reasons, Plaintiff argues Commerce undervalued the con- 
structed value and incorrectly determined the antidumping duty mar- 
gin for Comitex’s import of MMF sweaters. 

In response to Plaintiff's contentions, Commerce first asserts that its 
utilization of a simple average was properly employed versus the utiliza- 
tion of a weighted-average. 

Second, Commerce asserts in support of its methodology in determin- 
ing scrap costs that Plaintiffs scrap calculations could not be verified 
and did not appear to account for all waste; therefore, Commerce re- 
sorted partially to the use of BIA. 
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Third, Commerce argues that the quota reservation fee was not di- 
rectly related to the sale of the MMF sweaters and, therefore, it was not 
considered part of the purchase price. Furthermore, Commerce states 
that a circumstance of sale adjustment is properly made to foreign mar- 
ket value, not United States price. 

Commerce next asserts that the aggregate general and administra- 
tive (“G&A”) expenses of Comitex submitted during verification was 
the only verified information Commerce possessed concerning Com- 
itex’s expenses. Therefore, such information was correctly relied on in 
determining constructed value in accordance with Commerce’s stan- 
dard practice of utilizing a proportionate share of general and adminis- 
trative expenses incurred by the parent company in determining 
constructed value. 

Finally, Commerce states that it refused to accept Comitex’s late sub- 
mission of consolidated audited financial statements because such 
statements were unverified and the statutory time frame in which they 
were to be submitted had expired. 

Defendant and Defendant-Intervenor request the Court to sustain 
Commerce’s final affirmative antidumping duty determination based 
on substantial evidence on the administrative record and in accordance 
with law. 


STANDARD OF REVIEW 

This Court must uphold the ITA’s determination unless it is “unsup- 
ported by substantial evidence on the record, or otherwise not in 
accordance with law.” 19 U.S.C. § 1516a(b)(1)(B) (1988). Substantial 
evidence means “such relevant evidence as a reasonable mind might ac- 
cept as adequate to support a conclusion.” Matsushita Elec. Indus. Co. v. 
United States, 3 Fed. Cir. (T) 44, 51, 750 F.2d 927, 933 (1984) (citing 
Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938) and Univer- 
sal Camera Corp. v. NLRB, 340 U.S. 474, 477 (1951)). The Court should 
sustain an agency determination if a reasonable mind finds such deter- 
mination adequate to support a conclusion based on the record as a 
whole. Negev Phosphates, Ltd. v. United States, 12 CIT 1074, 1076, 699 
F. Supp. 938, 942 (1988) (citing Pierce v. Underwood, 108 S. Ct. 2544, 
2550 (1988)). 


DISCUSSION 


Defendant’s Methodology Employed in Computing Yarn Cost: 

In the present case, Commerce resorted to the use of a simple average, 
instead of a weighted-average, as the best information available. The 
use of averaging is provided for by the Tariff Act of 1930 for the purpose 
of determining United States price or foreign market value, whenever a 
significant volume of sales is involved or a significant number of adjust- 
ments to prices are required. 19 U.S.C. § 1677f-1 (1988). The regulation 
mandates that the Secretary’s final determination will include an esti- 
mated weighted-average dumping margin. 19 C.F.R. § 353.20(a)(2)(ii) 
(1989). 
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Plaintiff challenges Commerce’s use of a simple average, arguing a 
weighted-average is the preferred methodology and, therefore, should 
have been utilized in the present case. See photo Albums and Filler 
Pages From Hong Kong; Final Determination of Sales at Less Than Fair 
Value, 50 Fed. Reg. 43,751 (1985); Iron Construction Castings From the 
People’s Republic of China; Preliminary Results of Antidumping Duty 
Administrative Review, 55 Fed. Reg. 22,939 (1990); Color Television Re- 
ceivers, Except for Video Monitors, From Taiwan; Final Results of An- 
tidumping Duty Administrative Review, 53 Fed. Reg. 49,706 (1988). 

In Commerce’s questionnaire to Comitex, the computation of the ac- 
tual cost of yarn for the period of investigation was requested in accor- 
dance with generally accepted accounting principles (“GAAP”). 
Confidential Document (“C.R. Doc.”) 105 at 2. Ifthe company’s cost ac- 
counting system did not record the cost of materials on a per sweater ba- 
sis pursuant to GAAP, the questionnaire indicated that the company 
was then to detail the method it used to calculate the cost of materials for 
the period of investigation. Id. at 9. 

Comitex indicated in its response that it was unable to compute the 
actual cost of yarn for the period of investigation because it used a mov- 
ing or rolling average cost per pound to value inventory and could not 
determine from its regularly maintained records which yarn purchase 
lot, or combination of lots, was used to fill a particular production order. 
Instead, Comitex supplied Commerce with average yarn cost figures cal- 


culated over the fiscal year including the cost of yarn for the period of 
investigation, finding this was the most reasonable way to determine 
yarn costs. C.R. Doc. 79 at 8. Comitex explained its method to calculate 
the cost of materials for the period of investigation: 


Comitex calculated the actual average yarn cost for six acrylic yarn 
types by yarn type for January-December, 1989, by adding all pur- 
chases in dollars and dividing by the all purchases weight to get a 
yarn cost/lb.. Comitex then calculated a scrap rate per yarn by tak- 
ing beginning inventory, adding all purchases during the year, and 
subtracting ending inventory at 12/31/89 to get yarn usage in 
pounds for the year. The yarn usage was compared to actual weight 
of all garments shipped during 1989 using that particular yarn type 
to calculate the usage variance (scrap) per yarn type. Comitex then 
took the net shipped weight per sweater type and increased it to the 
estimated gross input height of yarn by the scrap factor. This gross 
input weight was then multiplied by the average yarn cost to obtain 
a yarn cost by sweater. 


Id. at 9. 

In these calculations, Commerce argues that Comitex failed to estab- 
lish that yarn purchased during any month was used to produce the 
sweaters under investigation. Moreover, Comitex admitted in its 
Prehearing Brief that its records were unreliable and did not coincide 
with actual usage. C.R. Doc. 86 at 2. Commerce found no indication that 
Comitex’s accounting system could derive an accurate determination of 
the monthly yarn quantities used in production during the period of in- 
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vestigation because its computations included costs for the fiscal year, 
rather than only for the period of investigation. Jd. Commerce refused to 
rely on Comitex’s methodology arguing that a weighted-average compu- 
tation of yarn costs for the fiscal year 1989 would distort the true dump- 
ing margin. As an alternative, Commerce used a simple average of the 
per pound prices paid by Comitex during the three months which the 
sweaters under investigation were produced. Commerce explained its 
resort to a simple average in its final determination: 


[T]he Department did not rely on the average 1989 fiscal year yarn 
costs for each type of yarn used by Comitex in its submission since 
these averages may have included the cost of yarn used for sweaters 
which were not subject to this investigation. * * * [T]he Depart- 
ment used the simple average of the purchase costs for each yarn 
type from July through September as the best information avail- 
able in accordance with Section 776(c) of the Act. 


55 Fed. Reg. at 30,741. Commerce used a simple average only for those 
types of yarn which Comitex could not show were used in production. 
C.R. Doc. 97 at 3775, 3820-27. Comitex argues that Commerce’s resort 
to the use of a simple average significantly distorted material costs. 

Commerce was under no obligation to change its method of comput- 
ing material costs because of Comitex’s inability to comply with Com- 
merce’s questionnaire or because the material costs determination 
would not be favorable to Comitex. The Plaintiff may not control the in- 
vestigation by “selectively providing the ITA with information.” Olym- 
pic Adhesives, Inc. v. United States, 8 Fed. Cir.(T)____,__—s_—«, 899 F.2d 
1565, 1572 (1990). “It is for the ITA to conduct its antidumping investi- 
gation the way it sees fit, not the way the interested party seeks to have it 
conducted.” N.A.R., S.p.A. v. United States, 14 CIT __,_sd«s 41 F. 
Supp. 936, 941 (1990). 

Comitex requests the Court to direct Commerce to utilize its weighted 
average methodology. However, this Court’s function is not to formu- 
late a specific methodology for use by the administration; rather, it is to 
ensure that the ITA’s methodology is a reasonable means of effectuating 
the statute’s purpose and is supported by substantial evidence in the re- 
cord. Ceramica Regiomontana, S.A. v. United States, 10 CIT 399, 404, 
409, 636 F. Supp. 961, 966, 969 (1986), aff'd, 5 Fed. Cir. (T) 77, 810 F.2d 
1137 (1987) (citing Chevron U.S.A. Inc. v. Natural Resources Defense 
Council, 467 U.S. 837, 843 (1984)). In Ceramica Regiomontana, the 
Court upheld the ITA’s determination that the figures compiled by the 
Mexican government were insufficient to calculate an accurate national 
average. Instead, the ITA applied a fifteen percent (15%) standard bene- 
fit as the basis of its calculations. Ceramica Regiomontana, 10 CIT at 
409, 636 F. Supp. at 969. 

In the present case, Commerce argues that the simple average yarn 
purchases were used as the best information available because the fig- 
ures submitted by Comitex relied upon materials purchased outside the 
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period of investigation. Commerce derives its BIA authority from the 
Tariff Act of 1930, which provides that: 


In making their determinations under this subtitle, the admini- 
stering authority and the Commission shall, whenever a party or 
any other person refuses or is unable to produce information re- 
quested in a timely manner and in the form required, or otherwise 
aw impedes an investigation, use the best information 
available. 


19 U.S.C. § 1677e(c) (1988). In congruence with the code, 19 C.F.R. 
§ 353.37 (1989) provides: 


(a) Use of Best Information Available. The Secretary will use the 
best information available whenever the Secretary: 

(1) Does not receive a complete, accurate, and timely response to 
the Secretary’s request for factual information; or 

(2) Is unable to verify, within the time specified, the accuracy and 
completeness of the factual information submitted. 

Commerce must exercise its discretion in determining BIA when a 
manufacturer or exporter fails to supply the requested information. Tai 
Yang Metal Indus. Co. v. United States, 13 CIT 345, 350, 712 F. Supp. 
973, 977 (1989) (citing Chemical Prods. Corp. v. United States, 10 CIT 
626, 634, 645 F. Supp. 289, 295 (1986)). When Commerce employs BIA, 
it need not be the best information or accurate information. Asociacion 
Colombiana de Exportadores de Flores v. United States, 13 CIT 13, 28, 
704 F. Supp. 1114, 1126 (1989), aff'd, 8 Fed. Cir. (T) , 901 F.2d 1089 
(1990). The BIA may include “all information that is accessible or may 
be obtained, whatever its source.” Timken Co. v. United States, 11 CIT 
786, 788, 673 F. Supp. 495, 500 (1987) (citing Budd Co. v. United States, 
1 CIT 67, 75, 507 F. Supp. 997, 1003-04 (1980)). 

As a result of Comitex’s inability to comply with Commerce’s request 
for information, Commerce employed a simple average as the BIA. Com- 
merce refused to rely on the weighted average 1989 fiscal year yarn costs 
computed by Comitex because this average may have included yarn used 
for sweaters not produced during the period of investigation, thereby re- 
sulting in an inaccurate dumping margin determination. 55 Fed. Reg. at 
30,741. This Court holds that Commerce properly used a simple aver- 
age, instead of a weighted-average, pursuant to its BIA authority in de- 
termining material costs, and that this issue is based on substantial 
evidence on the administrative record and in accordance with law. 


Commerce’s Computation of Yarn Scrap: 

In Commerce’s calculation of constructed value, Commerce re- 
quested Comitex to provide it with the method in which waste was calcu- 
lated and to provide the average percentage of waste for each type of 
sweater. Administrative Record Document (“A.R. Doc.”) 166 at 3. Com- 
itex indicated it calculated the scrap factor for each of the six yarns used 
based upon the difference between total usage, by weight, for 1989 ver- 
sus total actual weight of that yarn type contained in all sweaters pro- 
duced. C.R. Doc. 79 at 9. Thereby, Comitex asserts, it accounted for all 
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waste, including unused dyed yarn. Comitex also included in its re- 
sponse the waste percentage for each type of yarn. C.R. Doc. 50 at 6. 

Commerce determined after a factory tour of the petitioner’s domes- 
tic industry, which also produces MMF sweaters, that Comitex’s 
method of computing scrap did not capture all waste occurring during 
sweater production. C.R. Doc. 327 at 3754. Therefore, Commerce added 
an additional five percent (5%) to account for all scrap under its BIA 
authority. Id. 

According to 19 U.S.C. § 1677e(b) (1988), Commerce must report the 
methods and procedures used to verify the information relied on in mak- 
ing its final determination. If Commerce cannot verify information sub- 
mitted, it is to use BIA in making its determination. 19 U.S.C. § 1677e(b) 
(1988). Commerce, however, failed to indicate in its final determination, 
other than by the tour of the domestic industry, its methods and proce- 
dures employed to verify the information it relied on in making its final 
determination. C.R. Doc. 79. 

During its tour of the petitioner’s productiozx: plant in December 1989, 
Commerce observed the factory’s production procedures finding that 
five percent of the yarn input by this domestic industry remained after 
the knitting process. Final Determination, 55 Fed. Reg. at 30,739. In- 
formed by the petitioner that similar production procedures existed be- 
tween Comitex and the domestic industry, Commerce determined that 
the scrap figures submitted by Comitex did not capture all waste, leav- 
ing unaccounted for yarn dyed but not entered into production. C.R. 
Doc. 327 at 3754; see C.R. Doc. 26 at 1546. Commerce, therefore, based 
its calculations of scrap costs in part upon Comitex’s calculations and in 
part on best information available by adding five percent to Comitex’s 
scrap cost to capture unused but dyed yarn. Final Determination, 55 
Fed. Reg. at 30,739.1 

The five percent figure added to Comitex’s scrap factor was derived 
from the yarn remaining after the domestic industry’s knitting process. 
C.R. Doc. 26 at 1547. The domestic industry employs knitting machines 
to complete its knitting process. Id. However, Comitex has indicated it 
employs a different manufacturing process, therefore, its waste factor 
cannot be the same as the industry toured by Commerce. More specifi- 
cally, Comitex has its sweater panels knit to shape initially without any 
need for cutting. The panels are then looped and joined by a special knit- 
ting process. C.R. Doc. 79 at 5-6. Comitex does not employ the “cut and 
sew” method utilized by the domestic factory which, it argues, produces 
a larger sum of waste than Comitex’s procedure of knitting and looping. 

In no subsequent questionnaires did Commerce request an explana- 
tion from Comitex regarding the disposition of unused dyed yarn in its 
scrap factor. “To avoid the threat of § 1677e(b), a submitter need only 
provide complete answers to the questions presented in an information 


1 Commerce’s partial reliance on BIA has been previously approved by this Court. See Ansaldo Componenti S.p.A. v. 
United States, 10 CIT 28, 628 F. Supp. 198 (1986); Chinsung Indus. Co. v. United States, 13 CIT 103, 705 F. Supp. 598 
(1989). 
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request.” Olympic Adhesives, Inc. v. United States, 8 Fed. Cir.(T)___, 
___, 899 F.2d 1565, 1574 (1990). Not only did Commerce fail to request 
information needed from Comitex to accurately and completely make a 
final determination, but Commerce also failed to indicate the methods 
and procedures it utilized during verification as required by law. 

This Court holds that Commerce’s reliance partially on BIA by the ad- 
dition of five percent to Comitex’s scrap cost is unsupported by substan- 
tial evidence on the administrative record and is not in accordance with 
law. Commerce is directed to ascertain an explanation from Comitex re- 
garding the deposit of unused dyed yarn in its scrap factor. Commerce is 
also directed to indicate the methods and procedures it utilized during 
verification. If the information that Commerce seeks is available and 
properly verifiable, then Commerce is directed to make the appropriate 
calculation. If the information is not available, then Commerce is di- 
rected to use the best information available in its computation of con- 
structed value. 


Quota Related Revenue: 

This Court must determine whether the quota-related revenue re- 
ceived by Comitex from its United States buyer to reserve part of Com- 
itex’s quota for MMF sweaters, is directly related to the sales of such 
MMF sweaters. The controlling statute states in pertinent part: 


In determining foreign market value, if it is established to the satis- 


faction of the administering authority that the amount of any dif- 
ference between the United States price and the foreign market 

value * * * is wholly or partly due to * * * (B) other differences in 
ene of sale * * *, then due allowance shall be made there- 
or. 


19 U.S.C. § 1677b(a)(4) (1988). The statute places upon Comitex the 
burden of proving that any difference between the United States price 
and foreign market value was wholly or partly due to the differences in 
circumstances of sale. The implementing regulation similarly provides: 


(a) In general. (1) In calculating foreign market value, the Secre- 
tary will make a reasonable allowance for a bona fide difference in 
the circumstances of the sales compared if the Secretary is satisfied 
that the amount of any price differential is wholly or partly due to 
such difference. In general, the Secretary will limit allowances to 
those circumstances which bear a direct relationship to the sales 
compared. 


19 C.F.R. § 353.56 (a)(1) (1989) (emphasis added). 

It is a well established rule that there be a direct relationship between 
the claimed adjustments and the sales under consideration to make a 
circumstance of sale adjustment and that Commerce need not make ad- 
justments for indirect expenses. See Smith-Corona Group v. United 
States, 1 Fed. Cir. (T) 130, 713 F.2d 1568 (1983), cert. denied, 465 U.S. 
1022 (1983); Consumer Products Div., SCM Corp. v. Silver Reed Amer- 
ica, Inc., 3 Fed. Cir. (T) 83, 753 F.2d 1033 (1985). 
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In order for Comitex to import MMF sweaters to the United States, 
Comitex must possess a quota and the necessary export license retained 
from its government. Comitex possessed a quota in excess of 90,000 
dozen for the export of MMF sweaters. In 1985 Comitex entered into an 
agreement with one of its major United States customers to reserve, on 
behalf of the customer, a sum certain of the quota for the purchase of 
MMF sweaters. C.R. Doc. 32 at 11. 

Comitex asserts that although the reservation fee was paid before the 
sweaters were purchased, no sale or transfer of the quota was made, and 
the payment of the invoice price and the quota fee was one transaction. 
See C.R. Doc. 79 at 14. Comitex argues that a direct relationship existed 
between the price paid for the quota reserved and the sale of the sweat- 
ers to this customer. The customer paid U.S. dollars per dozen only for 
the precise quantity of MMF sweaters purchased by it and was refunded 
U.S. dollars for the unused portion of the reserved quota. See C.R. Doc. 
68 at 4, 5. 

Commerce argues that because the reservation fee was paid before 
the sweaters were ordered, no link existed between the reservation fee 
and the price paid by the customer and two wholly separate transactions 
occurred. 55 Fed. Reg. at 30,740. However, Commerce did find evidence 
during verification that revenue earned through the quota reservation 
was “tied to sales of MMF sweaters to this customer yet, not directly re- 
lated.” Id. Therefore, Commerce concluded that a direct relationship 
did not exist, but did determine that a sufficient link between income 
and sales was present to permit an adjustment to the foreign market 
value by offsetting general expenses by the revenue obtained from the 
quota reservation. Jd. 

Comitex argued that an adjustment is appropriate, but that the reve- 
nue from the quota reservation should have been used as a circumstance 
of sale adjustment to the United States price for all sales to this cus- 
tomer. In support of this theory Comitex incorrectly relies on Final De- 
terminations of Sales at Less Than Fair Value: Antifriction Bearings 
(Other Than Tapered Roller Bearings) and Parts Thereof From the Fed- 
eral Republic of Germany, 54 Fed. Reg. 18,992 (1989). In this case, Com- 
merce made an adjustment to the foreign market value, not the United 
States price, upon its finding of a direct relationship to sales. 54 Fed. 
Reg. at 18,994. This adjustment is in accordance with the applicable 
statute and regulation, 19 U.S.C. § 1677b(a)(4) and 19 C.F.R. 
§ 353.56(a)(1) (1989), which authorize a circumstance of sale adjust- 
ment when computing the foreign market value. 

It is not clear to this Court how Commerce determined that revenue 
earned through the quota reservation was “tied to sales of MMF sweat- 
ers to this customer yet, not directly related.” Commerce is directed to 
explain its rationale for its determination that the revenue earned is not 
directly related. Furthermore, if after having reexamined this question, 
Commerce determines that revenue earned through the quota reserva- 
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tion is directly related to sales of MMF sweaters, Commerce is directed 
to make the appropriate circumstance of sale adjustment. 


Use of Consolidated Financial Data: 

In the investigation under review, the consolidated general and ad- 
ministrative expenses reflected in the unaudited consolidated financial 
statements of Comitex for the year ending December 31, 1989, were 
used in Commerce’s constructed value calculations. 55 Fed. Reg. 30,740. 
Comitex is a subsidiary of Comitex Holdings, Limited (“CHL”), a Hong 
Kong company. C.R. Doc. 79 at 4, 5. Comitex itself has three different 
factories producing MMF sweaters and a separate administrative facil- 
ity. Id. 

In Commerce’s attempt to construct a value for the MMF sweaters 
under investigation, Commerce forwarded several questionnaires to 
Comitex. In the cover letter accompanying section A of the first ques- 
tionnaire, Comitex was notified that consolidated corporate responses 
were requested. A.R. Doc. 105 at 105. In section D of the questionnaire, 
Commerce explained that constructed value included “general and ad- 
ministrative expenses of the corporate headquarters [and] interest ex- 
penses of the corporate family” and reiterated Commerce’s request for 
the company’s audited financial statements for the fiscal years covered 
by the period of investigation. C.R. Doc. 210 at 2, 5. In addition, section D 
also stated that the interest expense should include all interest expenses 
from unrelated sources as reported in the consolidated financial state- 
ments. Id. at 13. 

In Comitex’s response to section D of the questionnaire, Comitex indi- 
cated that its accounting system runs on the fiscal year January 1 
through December 31, and that it would not be able to immediately sub- 
mit 1989 financial statements. C.R. Doc. 37 at 3. However, Comitex sub- 
mitted for the period ending December 31, 1987, audited financial 
statements for Comitex and its subsidiaries, and for the period ending 
December 31, 1988, audited financial statements for Comitex only. C.R. 
Doc. 79 at 7. 

The Department determined that Comitex’s responses to section D 
were incomplete because Comitex failed to submit audited financial 
statements for 1989 and explain how it calculated general and adminis- 
trative expenses. A.R. Doc. 166 at 2,5. Thereafter, Commerce sent Com- 
itex a deficiency and supplemental questionnaire, requesting copies of 
audited financial statements not yet submitted and an explanation of 
the method used to allocate the company’s general and administrative 
expenses. A.R. Doc. 230 at 2. In this request, Commerce acknowledged 
the delay Comitex was having in obtaining its financial statements and 
requested Comitex to submit such as soon as possible. Jd. In Comitex’s 
response to this questionnaire it indicated that the audited financial 
statements would be available at the end of March 1990 and explained 
how it calculated general and administrative expenses on a quarterly 
basis. C.R. Doc. 50 at 11. 





U.S. COURT OF INTERNATIONAL TRADE 43 


Two weeks prior to verification, Commerce forwarded to Comitex its 
verification agenda, indicating it would review the company’s consoli- 
dated financial expenses, including the allocation of consolidated ex- 
penses to subsidiaries. A.R. Doc. 248 at 3402. Commerce also indicated 
that it would not accept new information at verification. Id. 

On the last day of verification, Commerce requested, and did receive, 
a preliminary unaudited financial statement consolidating annual sales 
and cost data for Comitex and all directly and indirectly related entities 
for 1989. Following verification Comitex discovered such calculations 
were incorrectly computed. C.R. Doc. 79 at 23. In an attempt to correct 
such error, Comitex forwarded to Commerce an auditor’s letter summa- 
rizing the consolidated costs of sales, interest expenses, and office and 
general expenses for 1989. C.R. Doc. 83 at 2. Nevertheless, Commerce 
included a proportional amount of the general and administrative and 
financial interest expenses of these companies using the unaudited con- 
solidated financial statements of CHL, submitted during verification, in 
the constructed value allocation ratios for MMF sweaters manufactured 
by Comitex. 55 Fed. Reg. at 30,740. 

As of the end of verification, financial statements for the period end- 
ing December 31, 1989, were available but had not received the auditor’s 
opinion. C.R. Doc. 79 at 7. Comitex submitted the auditor-certified data 
on June 14, 1990. C.R. Doc. 83 at 2. 

Comitex submits that Commerce’s use of aggregate general and ad- 
ministrative expenses incurred in 1989 by all directly and indirectly re- 


lated companies is inappropriate in its calculations of the constructed 
value of MMF sweaters. In determining constructed value, the statute 
mandates that the constructed value of imported merchandise shall be 
the sum of the following: 


[A]n amount for general expenses and profit equal to that usually 
reflected in sales of merchandise of the same general class or kind as 
the merchandise under consideration which are made by producers 
in the country of exportation. 


19 U.S.C. § 1677b(e)(1)(B) (1988). 

Comitex has stated that none of the CHL companies have any related 
activities to the production of sweaters, except one company which sup- 
plies computer related services. C.R. Doc. 37 at 6. Comitex allocated this 
company’s total overhead to Comitex based upon the company’s direct 
labor expended for the benefit of Comitex. Id. Verification confirmed 
Comitex’s assertion that no CHL entities, except the one company, had 
anything to do with the production of MMF sweaters. Commerce veri- 
fied Comitex’s general and administrative and interest expenses for the 
period of investigation which included the expenses incurred by the one 
CHL company for the benefit of Comitex, yet Commerce utilized the 
consolidated expenses in computing constructed value. C.R. Doc. 79 at 
2, 3. 

Commerce supports its use of consolidated financial statements argu- 
ing that Commerce’s practice when determining constructed value is to 
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request a proportionate share of any general and administrative ex- 
penses incurred by its parent or holding company to be included in its 
general expense calculation. In Final Determination of Sales at Less 
Than Fair Value: Certain Small Business Telephone Systems and Sub- 
assemblies Thereof From Korea, 54 Fed. Reg. 53,141 (1989) and Final 
Determination of Sales at Less Than Fair Value: Antifriction Bearings 
(Other Than Tapered Roller Bearings) and Parts Thereof From the Fed- 
eral Republic of Germany, 54 Fed. Reg. 18,992 (1989), Commerce in- 
cluded a proportionate share of general and administrative expenses 
incurred by the parent company in its calculation of constructed value 
because the parent company actually incurred such expenses. Com- 
merce requests such information because a parent company generally 
incurs management and other expenses on behalf of the operating com- 
pany and does not pass on such expenses to the operating company or 
only charges the operating company a nominal fee. However, such ex- 
penses were not incurred by the parent company in the present case. 
Comitex, however, argues that Commerce has previously determined 
if the activities or functions of a consolidated subsidiary or parent com- 
pany are not related, then their expenses will not be included in the cost 
of production. Frozen Concentrated Orange Juice From Brazil: Final 
Determination of Sales at Less Than Fair Value, 52 Fed. Reg. 8324 
(1987); Cellular Mobile Telephones and Subassemblies From Japan: Fi- 
nal Determination of Sales at Less Than Fair Value, 50 Fed. Reg. 45,447 
(1985). In Frozen Concentrated Orange Juice, Commerce declined from 
including general and administrative expenses incurred by the consoli- 
dated subsidiaries because their business was unrelated to the produc- 
tion of orange juice. 52 Fed. Reg. at 8329. Similarly, in the present case, 
the business conducted by all the CHL entities, except one, is not related 
to the production of MMF sweaters. In Cellular Mobile Telephones, 
Commerce stated that it included a proportionate share of general and 
administrative expenses for those functions which were related to the 
production of cellular mobile telephones. 50 Fed. Reg. at 45,456. Com- 
itex has indicated that only one company has related functions and that 
such expenses attributable to that company were accounted for in Com- 
itex’s general and administrative expense calculation. C.R. Doc. 37 at 6. 
Because Commerce’s verification report failed to reveal any CHL en- 
tities, except for the one above, that provided directly related services to 
Comitex with respect to the subject merchandise, this Court holds that 
the consolidated financial statements were wrongfully employed by 
Commerce in determining constructed value. The use of the consoli- 
dated financial statements fails to indicate the general expenses and 
profit equal to that usually reflected in sales of similar merchandise as 
required by statute. See 19 U.S.C. § 1677b(e)(1)(B). The Court remands 
this issue. On remand, Commerce is directed to reexamine the consoli- 
dated financial statements of Comitex Holdings, Limited to determine 
the proportional amount of all relevant expenses which are directly re- 
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lated to Comitex. If Commerce, determines that adjustments are re- 
quired, then this Court directs Commerce to make such adjustments. 

Commerce further argued that it refused to utilize Comitex’s post- 
verification submission because, in accordance with 19 C.F.R. 
§ 353.31(a) and its notification to Comitex in its cover letter attached to 
section A of the questionnaire, as a general rule, Commerce was under 
no obligation to accept any information after verification. 

Nevertheless, because Commerce asked for additional information at 
verification, was advised by Comitex that the information supplied had 
not yet been audited, and subsequent to verification, Comitex submitted 
a corrected consolidated audited statement, in the interest of fairness 
and accuracy under the circumstances of this case, Commerce is di- 
rected to secure and examine the consolidated audited statements sub- 
mitted after verification and report its findings to this Court. Commerce 
is further directed, based upon the information, if any, gleaned from the 
consolidated audited statement submitted to make any adjustments de- 
termined to be necessary. 


CONCLUSION 


In accordance with the foregoing, this Court concludes that Com- 
merce’s final determination as pertains to Commerce’s use of a simple 
average is reasonable, based on substantial evidence in the record, and 
in accordance with law. This Court, however, remands the remaining 
issues as set forth in this opinion to Commerce to revisit its computa- 
tions, consistent with this opinion. 


(Slip Op. 92-159) 


PPG INpustTRIES, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 81-07-00986 
(Dated September 22, 1992) 


AMENDED JUDGMENT 


AquliLino, Judge: The court, pursuant toSlipOp.91-112,15CIT__, 
780 F.Supp. 1389 (1991), having entered judgment in favor of the plain- 
tiff, affirming the results of a second remand to the International Trade 
Administration, U.S. Department of Commerce filed June 28, 1991 and 
ordering that the finding of dumping published sub nom. Clear Plate 
and Float Glass From Japan, 36 Fed.Reg. 9,009 (May 18, 1971), be rein- 
stated in accordance with law; and the intervenor-defendants and the 
defendant having appealed from the judgment to the U.S. Court of Ap- 
peals for the Federal Circuit per Nos. 92-1192 and 92-1196; and an or- 
der having apparently entered on or about July 31, 1992 under the 
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guise of that court’s Rule of Practice 47.8 and to the effect that the plain- 
tiff-appellee was “no longer interested in maintaining the dumping or- 
der” or in the relief sought by this litigation; and said order having thus 
granted a motion by the appellant intervenor-defendants to vacate this 
court’s judgment and remand for dismissal of the complaint; and this 
court having first been informed, unofficially and indirectly, on Septem- 
ber 21, 1992 of the aforesaid order and contemporaneous mandate; 
Now, therefore, in compliance with that mandate, it is 

ORDERED, ADJUDGED and DECREED that the complaint in the above-en- 
captioned case be, and it now hereby is, dismissed. 


(Slip Op. 92-160) 


SmiTH Corona CorP., PLAINTIFF uv. UNITED STATES, DEFENDANT, AND CANON 
Inc., CANON U.S.A. INc., CANON BusINEss MACHINES, INC., BROTHER IN- 
DUSTRIES, LTD., BROTHER INTERNATIONAL CorpP., BROTHER INDUSTRIES 
(USA), Inc., Matsusuita ELEctric INDUSTRIAL Co., Lrp., KyusHu Mat- 
SUSHITA ELEcTRIC Co., LTp., MATSUSHITA ELECTRONIC COMPONENTS Co., 
Lrp., PANASONIC Co., PANASONIC COMMUNICATION AND SYSTEMS Co., 
PANASONIC INDUSTRIAL Co., AND UNINCORPORATED DIVISIONS OF MAT- 
SUSHITA ELECTRIC Corp. OF AMERICA, DEFENDANT-INTERVENORS 


Court No. 91-09-00717 
[Remand determination sustained. ] 
(Dated September 23, 1992) 


Stewart & Stewart (Eugene L. Stewart, Terence P. Stewart, James R. Cannon, Jr. and 
Robert A. Weaver) for plaintiff. 

Stuart M. Gerson, Assistant Attorney General, David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, United States Department of Justice (Marc E. Montal- 
bine), Jeffery C. Lowe, Office of the Chief Counsel for Import Administration, United 
States Department of Commerce, of counsel, for defendant. 

Covington & Burling (Harvey M. Applebaum, Sonya D. Winner, David R. Grace and 
Thomas O. Barnett) for defendant-intervenor Canon Inc. 

Tanaka Ritger & Middleton (H. William Tanaka and Patrick F. O’Leary) for defendant- 
intervenor Brother Industries. 

Weil, Gotshal & Manges (Jeffrey P. Bialos, Angela J. Paolini Ellard and Martin S. _ 
plebaum) for defendant-intervenor Matsushita. 


OPINION 


ReEstTANI, Judge: This matter was remanded for the sole purpose of de- 
termining whether any adjustments were warranted to the rate of 
150.60% which ITA previously had found was a viable rate to use as best 
information available (“BIA”) for respondents Brother Industries, Ltd. 
and Kyushu Matsushita. The court determined Commerce’s other rea- 
sons for rejecting the rate were legally infirm. See Smith Corona Corp. v. 
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United States, 16 CIT ___, Slip Op. 92-104 (July 10, 1992). The 
150.60% rate was based on Smith Corona’s petition information, as ad- 
justed by difference in merchandise data in the public version of Broth- 
er’s proprietary submission to Commerce. The proprietary version was 
withdrawn from the record by Brother. 

Brother’s first objection to the 150.60% rate is that once the proprie- 
tary information is withdrawn, the public version may not be used. 
Commerce’s view is that, unlike propriety data, public data submitted 
by respondents is not subject to a respondent’s control. Regulations gov- 
erning return of proprietary data rejected by Commerce, or data as to 
which Commerce will not grant a proprietary designation, do not apply. 
See 19 C.F.R. § 353.32(d) and (g) (1992). Commerce’s interpretation of 
its own regulations to permit continued use of the public version of with- 
drawn proprietary data is reasonable. 

Second, Brother states use of a difference in merchandise adjustment 
based on a United Kingdom model instead of a Japanese model, which 
was the basis of petitioner’s underlying information, is an unacceptable 
mixing of apples and oranges. Brother is correct that this is not the opti- 
mal methodology, but as Commerce indicates, its choices were ex- 
tremely limited due to withdrawal of the proprietary data. The data used 
was literally the best information available under the circumstances. 

Third, Brother states that the Japanese home market was not viable, 
that is, the home market sales were less than 5% of the third country 
sales. The court was well aware at the time it issued the first opinion 
herein of the contention that the data in Smith Corona’s petition based 
on the Japanese home market might not satisfy the 5% test. See 16 CIT 

, Slip Op. 92-104 at 11; 19C.F.R. § 353.48(a) (1992) (“normally” the 
5% figure will control). Commerce is correct that, given the withdrawal 
of the proprietary data, the exact state of the home market is not verifi- 
able. Furthermore, it would not be appropriate to allow Brother to ob- 
tain a more favorable margin based on unverifiable data under the 
unique circumstances of this case. While “normally” the 5% figure 
would control, it is not unreasonable for Commerce to accept data based 
on a home market that represented 4% of third country sales.1 

Accordingly, the court finds no error in Commerce’s remand determi- 
nation. 


1 This figure is derived from Smith Corona’s data. For certain products, the home market may have reached the 5% 
mark. 
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(Slip Op. 92-161) 


FEDERAL-MoGuL CorpP., PLAINTIFF, TORRINGTON Co., PLAINTIFF-INTER- 
VENOR v. UNITED STATES, DEFENDANT, AND SKF USA INnc., SKF (U.K.) 
Ltp., AND Pratt & WHITNEY CANADA INC., DEFENDANT-INTERVENORS 


Court No. 91-07-00528 


Defendant-intervenor, Pratt & Whitney Canada Inc. (“P&WC”), moves this Court to 
modify the preliminary injunction issued by this Court on August 9, 1991 to allow liquida- 
tion of P&WC’s entries of antifriction bearings from the United Kingdom exported to the 
United States from November 9, 1988 through April 30, 1990. 

Held: P&WC has failed to demonstrate that the preliminary injunction was incorrectly 
issued in regard to its entries of antifriction bearings from the United Kingdom. 

{Motion to modify preliminary injunction denied.] 


(Dated September 23, 1992) 


Frederick L. Ikenson, P.C. (Frederick L. Ikenson, J. Eric Nissley and Larry Hampel) for 
plaintiff Federal-Mogul Corporation. 

Stewartand Stewart (Eugene L. Stewart, Terence P. Stewart, James R. Cannon, Jr., Wil- 
liam A. Fennell, Wesley K. Caine, Christopher J. Callahan and Amy S. Dwyer) for plaintiff- 
intervenor The Torrington Company. 

Stuart M. Gerson, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (Velta A. Melnbrencis); of 
counsel: Dean A. Pinkert, Attorney-Advisor, Office of the Chief Counsel for Import Ad- 
ministration, U.S. Department of Commerce, for defendant. 

Howrey & Simon (Herbert C. Shelley, Scott A. Scheele, Alice A. Kipel and Thomas 
Trendl) for defendant-intervenors SKF USA Inc. and SKF (U.K.) Limited. 

Donohue and Donohue (William J. Phelan) for defendant-intervenor Pratt & Whitney 
Canada Inc. 


OPINION 


TsoucaLas, Judge: Defendant-intervenor, Pratt & Whitney Canada 
Inc. (“P&WC”), moves this Court to modify the preliminary injunction 
issued by this Court in this case on August 9, 1991 to allow liquidation of 
P&WC’s entries of antifriction bearings from the United Kingdom ex- 
ported to the United States from November 9, 1988 through April 30, 
1990. 

Defendant and plaintiff, Federal-Mogul Corporation (“Federal-Mo- 
gul”), oppose P&WC’s motion. Plaintiff-intervenor, The Torrington 
Company (“Torrington”), and defendant-intervenors SKF USA Inc. 
and SKF (U.K.) Limited, take no position in regard to P&WC’s motion. 


BACKGROUND 


On July 25, 1991 Federal-Mogul filed asummons and on July 29, 1991 
a complaint, challenging certain aspects of the Department of Com- 
merce, International Trade Administration’s (“ITA”) final results in 
the first administrative review of the antidumping duty order covering 
ball bearings and cylindrical roller bearings from the United Kingdom. 
Antifriction Bearings (Other Than Tapered Roller Bearings) and Parts 
Thereof From the United Kingdom; Final Results of Antidumping Duty 
Administrative Reviews (“Final Results”), 56 Fed. Reg. 31,769 (1991). 
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On August 5, 1991, Federal-Mogul filed a consent motion for a pre- 
liminary injunction enjoining liquidation of all entries of antifriction 
bearings from the United Kingdom subject to the first administrative 
review. On August 9, 1991, this Court issued an order granting Federal- 
Mogul’s request for a preliminary injunction. Federal-Mogul Corp. v. 
United States, Court No. 91-07-00528 (August 9, 1991) (order granting 
preliminary injunction). This preliminary injunction enjoined liquida- 
tion of P&WC’s imports of antifriction bearings from the United King- 
dom. P&WC was not a party to this action at the time the preliminary 
injunction was issued. 

On July 14, 1992, P&WC filed a motion to intervene and to modify the 
preliminary injunction. On August 19, 1992, this Court granted 
P&WC’s motion to intervene. Federal-Mogul Corp., Court No. 
91-07-00528 (August 19, 1992) (order granting P&WC’s motion to in- 
tervene). P&WC’s motion to modify the preliminary injunction was 
deemed as filed on August 19, 1992. 


DISCUSSION 


In order for a preliminary injunction to issue, plaintiff must clearly 
demonstrate: (1) the threat of immediate irreparable harm; (2) the like- 
lihood of success on the merits; (3) that the public interest is better 
served by issuing rather than denying the injunction; and (4) that the 
balance of hardships to the parties favors the plaintiff. Zenith Radio 
Corp. v. United States, 710 F.2d 806, 809 (Fed. Cir. 1983); Timken Co. v. 


United States, 11 CIT 504, 506, 666 F. Supp. 1558, 1559 (1987). 

In Zenith, the Court of Appeals for the Federal Circuit found that fail- 
ure to grant a request for a preliminary injunction enjoining the liquida- 
tion of entries subject to the results of a contested administrative review 
constituted irreparable harm to a plaintiff. Zenith, 710 F.2d at 810. The 
object of the Zenith Court’s concern was the maintenance of the review- 
ing court’s jurisdiction over the entries at issue. Id. 

Following Zenith, it is clear that if any of the allegations made by Fed- 
eral-Mogul or Torrington in this case may result in an adjustment in 
P&WC’s dumping margin, then P&WC’s entries must be enjoined from 
liquidation. 

P&WC argues that “the allegations made by plaintiff and plaintiff-in- 
tervenor are either irrelevant to P&WC or, even if proven, would not 
materially increase the amount of antidumping duties to be assessed.” 
Memorandum in Support of Motion to Intervene and to Modify the Pre- 
liminary Injunction (“P&WC’s Memorandum”) at 6. 

P&WC alleges that only two of the issues raised by Federal-Mogul and 
Torrington in this case may apply to P&WC’s entries. P& WC’s Memo- 
randum at 6-10. The two issues which P& WC admits may affect its mar- 
gin are: (1) the failure to deduct all antidumping related legal expenses 
from exporter’s sales price, and (2) the failure to deduct estimated 
dumping duties from United States price. Jd. at 8-9. P&WC argues that 
there is little likelihood of success on the merits regarding these issues 
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based on prior decisions of this court, and that even if successful, any 
resulting change in P&WC’s margin would be de minimis. Id. 

Federal-Mogul argues that in addition to the two allegations which 
P&WC admits may affect P&WC’s margin, and which Federal-Mogul 
believes are likely to be successful on the merits, Federal-Mogul’s alle- 
gations regarding the ITA’s treatment of value added taxes also applies 
to P& WC. Federal-Mogul Corporation’s Opposition to Pratt & Whitney 
Canada Inc.’s Motion to Modify the Preliminary Injunction at 4-5. Fed- 
eral-Mogul points out that it is likely to succeed on the merits of these 
value added tax allegations on the basis of prior decisions of this court. 
Id. at 6. 

This Court finds that the ITA’s treatment of value added taxes may 
affect P&WC’s dumping margin and that Federal-Mogul and Tor- 
rington may be successful on the merits in regard to these allegations. 
See Administrative Record UK Confidential Doc. 101; see also Zenith 
Elecs. Corp. v. United States, 15CIT__,_ _— 770 F. Supp. 648, 650-51 
(1991); Daewoo Elecs. Co. v. United States, 15CIT__, 760 F. Supp. 200 
(1991); Zenith Elecs. Corp. v. United States, 14 CIT 5 ag OO 
Supp. 397, 403-11 (1990), appeals pending, Fed. Cir. Nos. 92-1043 
through 92-1046; Daewoo Elecs. Co. v. Uniied States, 13 CIT 253, 
280-82, 712 F. Supp. 931, 954-56 (1989); Zenith Elecs. Corp. v. United 
States, 10 CIT 268, 633 F. Supp. 1382 (1986), appeals dismissed, 875 
F.2d 291 (Fed. Cir. 1989). As aresult, P& WC’s motion to modify the pre- 


liminary injunction to allow for the liquidation of P&WC’s entries of an- 
tifriction bearings from the United Kingdom must be denied. 


OO RTI NIT sa 


(Slip Op. 92-162) 


FEDERAL-MoGuL CorpP., PLAINTIFF, TORRINGTON Co., PLAINTIFF-INTER- 
VENOR vu. UNITED STATES, DEFENDANT, AND SKF USA Inc., SKF FRANCE, 
S.A., SNR RouLeMEnts, SNR Bearincs, USA, INc., EUROCOPTER FRANCE 
AND AEROSPATIALE HELICOPTER CorP., SOCIETE NATIONALE D’ETUDE ET DE 
CONSTRUCTION DE MOTEURS D’AVIATION, AND PRaTT & WHITNEY CANADA 
INC., DEFENDANT-INTERVENORS 


Court No. 91-07-00531 


Defendant-intervenor, Pratt & Whitney Canada Inc. (“P&WC”), moves this Court to 
modify the preliminary injunction issued by this Court on August 9, 1991 to allow liquida- 
tion of P&WC’s entries of antifriction bearings from France exported to the United States 
from November 9, 1988 through April 30, 1990. 

Held: P&WC has failed to demonstrate that the preliminary injunction was incorrectly 
issued in regard to its entries of antifriction bearings from France. 

[Motion to modify preliminary injunction denied. ] 


(Dated September 23, 1992) 


Frederick L. Ikenson, P.C. (Frederick L. Ikenson, J. Eric Nissley and Larry Hampel) for 
plaintiff Federal-Mogul Corporation. 
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Stewart and Stewart (Eugene L. Stewart, Terence P. Stewart, James R. Cannon, Jr., 
Wesley K. Caine, Christopher J. Callahan, Geert De Prest and Amy S. Dwyer) for plaintiff- 
intervenor The Torrington Company. 

Stuart M. Gerson, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (Velta A. Melnbrencis); of 
counsel: Dean A. Pinkert, Attorney-Advisor, Office of the Chief Counsel for Import Ad- 
ministration, U.S. Department of Commerce, for defendant. 

Howrey & Simon (Herbert C. Shelley, Scott A. Scheele, Alice A. Kipel and Thomas 
Trendl) for defendant-intervenors SKF USA Inc. and SKF FRANCE, S.A. 

Donovan Leisure Newton & Irvine (Pierre F. de Ravel d’Esclapon, David S. Versfelt and 
Christopher K. Tahbaz) for defendant-intervenors SNR Roulements and SNR Bearings, 
USA, Inc. 

Rogers & Wells (William Silverman and Ryan Trainer) for defendant-intervenors 
Eurocopter France and Aerospatiale Helicopter Corporation. 

McKenna & Cuneo (Lawrence J. Bogard) for defendant-intervenor Societe Nationale 
d’Etude et de Construction de Moteurs d’Aviation. 

Donohue and Donohue (William J. Phelan) for defendant-intervenor Pratt & Whitney 
Canada Inc. 


OPINION 


TsoucaLas, Judge: Defendant-Intervenor, Pratt & Whitney Canada 
Inc. (“P&WC”), moves this Court to modify the preliminary injunction 
issued by this Court in this case on August 9, 1991 to allow liquidation of 
P&WC’s entries of antifriction bearings from France exported to the 
United States from November 9, 1988 through April 30, 1990. 

Defendant and plaintiff, Federal-Mogul Corporation (“Federal Mo- 
gul”), oppose P&WC’s motion. Plaintiff-intervenor, The Torrington 


Company (“Torrington”), and defendant-intervenors SKF USA Inc. 
and SKF France, S.A., Eurocopter France and Aerospatiale Helicopter 
Corporation, SNR Roulements and SNR Bearings, USA, Inc. and 
Societe Nationale d’Etude et de Construction de Moteurs d’Aviation 
take no position in regard to P&WC’s motion. 


BACKGROUND 


On July 25, 1991 Federal-Mogul filed asummons and on July 29, 1991 
a complaint, challenging certain aspects of the Department of Com- 
merce, International Trade Administration’s (“ITA”) final results in 
the first administrative review of the antidumping duty order covering 
ball bearings, cylindrical roller bearings and spherical plain bearings 
from France. Antifriction Bearings (Other Than Tapered Roller Bear- 
ings) and Parts Thereof From France; Final Results of Antidumping 
Duty Administrative Reviews, 56 Fed. Reg. 31,748 (1991). 

On August 5, 1991, Federal-Mogul filed a consent motion for a pre- 
liminary injunction enjoining liquidation of all entries of antifriction 
bearings from France subject to the first administrative review. On 
August 9, 1991, this Court issued an order granting Federal-Mogul’s re- 
quest for a preliminary injunction. Federal-Mogul Corp. v. United 
States, Court No. 91-07-00531 (August 9, 1991) (order granting pre- 
liminary injunction). This preliminary injunction enjoined liquidation 
of P&WC’s imports of antifriction bearings from France. P& WC was not 
a party to this action at the time the preliminary injunction was issued. 
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On July 14, 1992, P& WC filed a motion to intervene and to modify the 
preliminary injunction. On August 19, 1992, this Court granted 
P&WC’s motion to intervene. Federal-Mogul Corp., Court No. 
91-07-00531 (August 19, 1992) (order granting P&WC’s motion to in- 
tervene). P&WC’s motion to modify the preliminary injunction was 
deemed as filed on August 19, 1992. 


DISCUSSION 


In order for a preliminary injunction to issue, plaintiff must clearly 
demonstrate: (1) the threat of immediate irreparable harm; (2) the like- 
lihood of success on the merits; (3) that the public interest is better 
served by issuing rather than denying the injunction; and (4) that the 
balance of hardships to the parties favors the plaintiff. Zenith Radio 
Corp. v. United States, 710 F.2d 806, 809 (Fed. Cir. 1983); Timken Co. v. 
United States, 11 CIT 504, 506, 666 F. Supp. 1558, 1559 (1987). 

In Zenith, the Court of Appeals for the Federal Circuit found that fail- 
ure to grant a request for a preliminary injunction enjoining the liquida- 
tion of entries subject to the results of a contested administrative review 
constituted irreparable harm to a plaintiff. Zenith, 710 F.2d at 810. The 
object of the Zenith Court’s concern was the maintenance of the review- 
ing court’s jurisdiction over the entries at issue. Id. 

Following Zenith, it is clear that if any of the allegations made by Fed- 
eral-Mogul or Torrington in this case may result in an adjustment in 
P&WC’s dumping margin, then P&WC’s entries must be enjoined from 
liquidation. 

P&WC argues that “the allegations made by plaintiff and plaintiff-in- 
tervenor are either irrelevant to P&WC or, even if proven, would not 
materially increase the amount of antidumping duties to be assessed.” 
Memorandum in Support of Motion to Intervene and to Modify the Pre- 
liminary Injunction (“P&WC’s Memorandum”) at 6. 

P&WC alleges that only two of the issues raised by Federal-Mogul and 
Torrington in this case may apply to P&WC’s entries. P& WC’s Memo- 
randum at 6-10. The two issues which P&WC admits may affect its mar- 
gin are: (1) the failure to deduct all antidumping related legal expenses 
from exporter’s sales price, and (2) the failure to deduct estimated 
dumping duties from United States price. Id. at 8-9. P& WC argues that 
there is little likelihood of success on the merits regarding these issues 
based on prior decisions of this court, and that even if successful, any 
resulting change in P&WC’s margin would be de minimis. Id. 

Federal-Mogul argues that in addition to the two allegations which 
P&WC admits may affect P&WC’s margin, and which Federal-Mogul 
believes are likely to be successful on the merits, Federal-Mogul’s alle- 
gations regarding the ITA’s treatment of value added taxes also applies 
to P&WC. Federal-Mogul Corporation’s Opposition to Pratt Whitney 
Canada Inc.’s Motion to Modify the Preliminary Injunction at 4-5. Fed- 
eral-Mogul points out that it is likely to succeed on the merits of these 
value added tax allegations on the basis of prior decisions of this court. 
Id. at 6. 
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This Court finds that the ITA’s treatment of value added taxes may 
affect P&WC’s dumping margin and that Federal-Mogul and Tor- 
rington may be successful on the merits in regard to these allegations. 
See Administrative Record France Confidential Doc. 90; see also Zenith 
Elecs. Corp. v. United States, 15CIT___,__—«s 770 F. Supp. 648, 650-51 
(1991); Daewoo Elecs. Co. v. United States, 15CIT__, 760 F. Supp. 200 
(1991); Zenith Elecs. Corp. v. United States, 14 CIT __,_, 755 F. 
Supp. 397, 403-11 (1990), appeals pending, Fed. Cir. Nos. 92-1043 
through 92-1046; Daewoo Elecs. Co. v. United States, 13 CIT 253, 
280-82, 712 F. Supp. 931, 954-56 (1989); Zenith Elecs. Corp. v. United 
States, 10 CIT 268, 633 F. Supp. 1382 (1986), appeals dismissed, 875 
F.2d 291 (Fed. Cir. 1989). As a result, P&WC’s motion to modify the pre- 
liminary injunction to allow for the liquidation of P&WC’s entries of an- 
tifriction bearings from France must be denied. 


(Slip Op. 92-163) 


FEDERAL-MoGuL CorpP., PLAINTIFF, TORRINGTON Co., PLAINTIFF-INTER- 
VENOR v. UNITED STATES, DEFENDANT, AND SKF USA Inc., SKF GosH, 
GMN Georc MULLER NurRNBERG AG, INA WALZLAGER SCHAEFFLER KG, 
INA Bearinc Co., Inc., NTN BeEarinc Corp. or AMERICA, NTN KuGEL- 
LAGERFABRIK (DEUTSCHLAND) GMBH, F'aG KuGELFISCHER GEORG SCHAFER 
KGaA, MESSERSCHMITT-BOELKOW-BLOHM, GMBH, MBB HELICOPTER 
Corp., HEIDELBERGER DRUCKMASCHINEN A.G., AND Pratt & WHITNEY CaNn- 
ADA INC., DEFENDANT-INTERVENORS 


Court No. 91-07-00533 


Defendant-intervenor, Pratt & Whitney Canada Inc. (“P&WC”), moves this Court to 
modify the preliminary injunction issued by this Court on August 9, 1991 to allow liquida- 
tion of P&WC’s entries of antifriction bearings from the Federal Republic of Germany ex- 
ported to the United States from November 9, 1988 through April 30, 1990. 

Held: P&WC has failed to demonstrate that the preliminary injunction was incorrectly 
issued in regard to its entries of antifriction bearings from the Federal Republic of Ger- 
many. 

{Motion to modify preliminary injunction denied.] 


(Dated September 23, 1992) 


Frederick L. Ikenson, P.C. (Frederick L. Ikenson, J. Eric Nissley and Larry Hampel) for 
plaintiff Federal-Mogul Corporation. 

Stewart and Stewart (Eugene L. Stewart, Terence P. Stewart, James R. Cannon, Jr., 
Wesley K. Caine, Christopher J. Callahan and Amy S. Dwyer) for plaintiff-intervenor The 
Torrington Company. 

Stuart M. Gerson, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (Velta A. Melnbrencis); of 
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counsel: Dean A. Pinkert, Attorney-Advisor, Office of the Chief Counsel for Import Ad- 
ministration, U.S. Department of Commerce, for defendant. 

Howrey & Simon (Herbert C. Shelley, Scott A. Scheele, Alice A. Kipel and Thomas 
Trendl) for defendant-intervenors SKF USA Inc. and SKF GmbH. 

Grunfeld, Desiderio, Lebowitz & Silverman (Bruce M. Mitchell and Philip S. Gallas) for 
defendant-intervenor GMN Georg Muller Nurnberg AG. 

Arent Fox Kintner Plotkin & Kahn (Stephen L. Gibson) for defendant-intervenors INA 
Walzlager Schaeffler KG and INA Bearing Company, Inc. 

Barnes, Richardson & Colburn (Robert E. Burke, Donald J. Unger, Kazumune V. Kano 
and Diane A. MacDonald) for defendant-intervenors NTN Bearing Corporation of Amer- 
ica and NTN Kugellagerfabrik (Deutschland) GmbH. 

Grunfeld, Desiderio, Lebowitz & Silverman (Max F. Schutzman, David L. Simon and 
Andrew B. Schroth) for defendant-intervenor FAG Kugelfischer Georg Schafer KGaA, 

Rogers & Wells (William Silverman and Ryan Trainer) for defendant-intervenors Mes- 
serschmitt-Boelkow-Blohm, GmbH and MBB Helicopter Corporation. 

Pillsbury Madison & Sutro (J. Kevin Horgan) for defendant-intervenor Heidelberger 
Druckmaschinen A.G. 

Donohue and Donohue (William J. Phelan) for defendant-intervenor Pratt & Whitney 
Canada Inc. 


OPINION 


TSOUCALAS, Judge: Defendant-intervenor, Pratt & Whitney Canada 
Inc. (“P&WC”), moves this Court to modify the preliminary injunction 
issued by this Court in this case on August 9, 1991 to allow liquidation of 
P&WC’s entries of antifriction bearings from the Federal Republic of 
Germany to the United States from November 9, 1988 through April 30, 
1990. 

Defendant and plaintiff, Federal-Mogul Corporation (“Federal-Mo- 
gul”), oppose P&WC’s motion. Plaintiff-intervenor, The Torrington 
Company (“Torrington”), and defendant-intervenors SKF USA Inc. 
and SKF GmbH, INA Walzlager Schaeffler KG and INA Bearing Com- 
pany, Inc., Messerschmitt-Boelkow-Blohm, GmbH and MBB Helicopter 
Corporation, FAG Kugelfischer Georg Schafer KGaA, NTN Bearing 
Corporation of America and NTN Kugellagerfabrik (Deutschland) 
GmbH, Heidelberger Druckmaschinen A.G. and GMN Georg Muller 
Nurnberg AG take no position in regard to P&WC’s motion. 


BACKGROUND 

On July 25, 1991 Federal-Mogul filed asummons and on July 29, 1991 
a complaint, challenging certain aspects of the Department of Com- 
merce, International Trade Administration’s (“ITA”) final results in 
the first administrative review of the antidumping duty order covering 
ball bearings, cylindrical roller bearings and spherical plain bearings 
from the Federal Republic of Germany. Antifriction Bearings (Other 
Than Tapered Roller Bearings) and Parts Thereof From the Federal Re- 
public of Germany; Final Results of Antidumping Duty Administrative 
Review, 56 Fed. Reg. 31,692 (1991). 

On August 5, 1991, Federal-Mogul filed a consent motion for a pre- 
liminary injunction enjoining liquidation of all entries of antifriction 
bearings from the Federal Republic of Germany subject to the first ad- 
ministrative review. On August 9, 1991, this Court issued an order 
granting Federal-Mogul’s request for a preliminary injunction. Fed- 
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eral-Mogul Corp. v. United States, Court No. 91-07-00533 (August 9, 
1991) (order granting preliminary injunction). This preliminary injunc- 
tion enjoined liquidation of P&WC’s imports of antifriction bearings 
from the Federal Republic of Germany. P&WC was not a party to this 
action at the time the preliminary injunction was issued. 

On July 14, 1992, P& WC filed a motion to intervene and to modify the 
preliminary injunction. On August 19, 1992, this Court granted 
P&WC’s motion to intervene. Federal-Mogul Corp., Court No. 
91-07-00533 (August 19, 1992) (order granting P&WC’s motion to in- 
tervene). P&WC’s motion to modify the preliminary injunction was 
deemed as filed on August 19, 1992. 


DISCUSSION 


In order for a preliminary injunction to issue, plaintiff must clearly 
demonstrate: (1) the threat of immediate irreparable harm; (2) the like- 
lihood of success on the merits; (3) that the public interest is better 
served by issuing rather than denying the injunction; and (4) that the 
balance of hardships to the parties favors the plaintiff. Zenith Radio 
Corp. v. United States, 710 F.2d 806, 809 (Fed. Cir. 1983); Timken Co. v. 
United States, 11 CIT 504, 506, 666 F. Supp. 1558, 1559 (1987). 

In Zenith, the Court of Appeals for the Federal Circuit found that fail- 
ure to grant a request for a preliminary injunction enjoining the liquida- 
tion of entries subject to the results of a contested administrative review 
constituted irreparable harm to a plaintiff. Zenith, 710 F.2d at 810. The 
object of the Zenith Court’s concern was the maintenance of the review- 
ing court’s jurisdiction over the entries at issue. Id. 

Following Zenith, it is clear that if any of the allegations made by Fed- 
eral-Mogul or Torrington in this case may result in an adjustment in 
P&WC’s dumping margin, then P&WC’s entries must be enjoined from 
liquidation. 

P&WC argues that “the allegations made by plaintiff and plaintiff-in- 
tervenor are either irrelevant to P&WC or, even if proven, would not 
materially increase the amount of antidumping duties to be assessed.” 
Memorandum in Support of Motion to Intervene and to Modify the Pre- 
liminary Injunction (“P&WC’s Memorandum”) at 6. 

P&WC alleges that only two of the issues raised by Federal-Mogul and 
Torrington in this case may apply to P&WC’s entries. P& WC’s Memo- 
randum at 6-11. The two issues which P&WC admits may affect its mar- 
gin are: (1) the failure to deduct all antidumping related legal expenses 
from exporter’s sales price, and (2) the failure to deduct estimated 
dumping duties from United States price. Jd. at 8-9. P& WC argues that 
there is little likelihood of success on the merits regarding these issues 
due to prior decisions of this court, and that even if successful, any re- 
sulting change in P&WC’s margin would be de minimis. Id. 

Federal-Mogul argues that in addition to the two allegations which 
P&WC admits may affect P&WC’s margin, and which Federal-Mogul 
believes are likely to be successful on the merits, Federal-Mogul’s alle- 
gations regarding the ITA’s treatment of value added taxes also applies 
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to P& WC. Federal-Mogul Corporation’s Opposition to Pratt & Whitney 
Canada Inc.’s Motion to Modify the Preliminary Injunction at 4-5. Fed- 
eral-Mogul points out that it is likely to succeed on the merits of these 
allegations on the basis of prior decisions of this court. Jd. at 5-6. 

This Court finds that the ITA’s treatment of value added taxes may 
affect P&WC’s dumping margin and that Federal-Mogul and Tor- 
rington may be successful on the merits in regard to these allegations. 
See Administrative Record Germany Public Doc. 660; see also Zenith 
Elecs. Corp. v. United States, 15 CIT ,____, 770 F. Supp. 648, 650-51 
(1991); Daewoo Elecs. Co. v. United States, 15CIT___, 760 F. Supp. 200 
(1991); Zenith Elecs. Corp. v. United States, 14 CIT __,__si«, 75H F. 
Supp. 397, 403-11 (1990), appeals pending, Fed. Cir. Nos. 92-1043 
through 92-1046; Daewoo Elecs. Co. v. United States, 13 CIT 253, 
280-82, 712 F. Supp. 931, 954-56 (1989); Zenith Elecs. Corp. v. United 
States, 10 CIT 268, 633 F. Supp. 1382 (1986), appeals dismissed, 875 
F.2d 291 (Fed. Cir. 1989). As a result, P&WC’s motion to modify the pre- 
liminary injunction to allow for the liquidation of P&WC’s entries of an- 
tifriction bearings from the Federal Republic of Germany must be 
denied. 


(Slip Op. 92-164) 


ENCON INDUSTRIES, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 92-01-00026 
{ITC determination sustained.] 
(Dated September 24, 1992) 


Brownstein, Zeidman and Lore (Ronald M. Wisla and Steven P. Kersner) for plaintiff. 
Lyn M. Schlitt, General Counsel, United States International Trade Commission, 
James A. Toupin, Assistant General Counsel (Judith M. Czako), for defendant. 


OPINION 
REsTANI, Judge: Plaintiff, an importer of ceiling fans, challenges the 
affirmative injury determination of the International Trade Commis- 
sion (“ITC”) in Certain Electric Fans from the People’s Republic of 
China, USITC Pub. 2461, Inv. No. 731-TA-473 (Final) (Dec. 1991); 56 
Fed. Reg. 64,642 (1991). ITC’s determination is sustained. 


BACKGROUND AND ARGUMENTS 


The ceiling fan market in the United States can be roughly segmented 
into low-end and high-end markets.1 Ceiling fans imported from China 


1 There is also a more limited medium tier in the domestic market. 
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compete largely in the low-end market. There is one domestic ceiling fan 
producer, Lasko Metal Products, Inc., that operates in the low-end mar- 
ket and it does not represent a “major proportion” of the United States 
production of ceiling fans by either volume or value.2 Because ITC found 
all domestic ceiling fans to be “like” the imported ceiling fans, see 19 
U.S.C. § 1677(10) (1988) (definition of “like product”), it assessed injury 
based on the domestic industry composed of all ceiling fan manufactur- 
ers, both high-end and low-end. 

Plaintiff does not challenge ITC’s like product determination. Fur- 
thermore, plaintiff does not challenge ITC’s decision to assess the condi- 
tion of the industry as a whole for purposes of deciding whether the 
industry was materially injured. Nor does it object to the finding that 
the industry as a whole was in a materially injured state. Plaintiff does 
object to ITC’s failure to segregate the industry into two market seg- 
ments for the purpose of analyzing the causal connection between the 
class of imports that are found to be traded at less than fair value 
(“LTFV”)3 and the material injury to the domestic industry. Specifi- 
cally, plaintiff argues, ITC should determine whether low-end imports 
injured a “major proportion” of the total domestic industry by examin- 
ing the effects on individual producers. Because over two-thirds of the 
domestic industry manufactures high-end ceiling fans, plaintiff alleges 
that the causal connection between the LTFV imports and material in- 
jury of the whole industry is missing. Plaintiff also argues that, however 
one views the domestic industry, any injury to it was not caused by the 
LTFV imports. 


DISCUSSION 


I. Injury to a U.S. industry as a whole: 
19 U.S.C. § 1673 reads in part: 


§ 1673 Imposition of antidumping duties. 


If— 

(1) the administering authority determines that a class or 
kind of foreign merchandise is being, or is likely to be, sold in 
the United States at less than its fair value, and 

(2) the Commission determines that — 

(A) an industry in the United States — 
(i) is materially injured, or 
(ii) is threatened with material injury, or 
(B) the establishment of an industry in the United 
States is materially retarded, 


2 19 U.S.C. § 1677(4) defines industry, in relevant part, as: 
The domestic producers as a whole of a like product, or those producers whose collective output of the like product 
constitutes a major proportion of the total domestic production. * * * 
19 U.S.C. § 1677(4) (1988). ITC does not argue that the single producer, Lasko, manufactured a “major proportion” of 
the domestic ceiling fan production. Lasko produces less than onethird by volume, and even less by value, of the domes- 
tic production. 


3 This determination is made by the International Trade Administration of the Department of Commerce. 
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by reason of imports of that merchandise or by reason of sales 

(or the likelihood of sales) of that merchandise for importation, 
then there shall be imposed upon such merchandise an antidump- 
ing duty, in addition to any other duty imposed, in an amount equal 
to the amount by which the foreign market value exceeds the 
United States price for the merchandise. 


19 U.S.C. § 1673 (1988). Viewing plaintiff's arguments in toto, plaintiff 
seems to contend that LTFV imports must be a substantial cause of in- 
jury to a majority of the producers in the domestic industry. Unfortu- 
nately for plaintiff, this reading is not supported by the legislative 
history, agency interpretation or case law. 

It is well established that ITC may employ a two-step analysis. It may 
first determine whether the industry that produces products “like” the 
class of products found to be sold at LTFV is materially injured; it may 
then determine whether imports in the class are a part of the cause of 
that injury. Iwatsu Elec. Co. v. United States,15 CIT __, , 758 F. 
Supp. 1506, 1509-1510 (1991) (ITC examines the effects of imports in a 
class of merchandise sold at LTFV on the domestic industry producing 
the “like product”; also recognizing ITC’s two-step approach). Further- 
more, ITC may not weigh the various causes of injury. “Any such re- 
quirement has the undesirable result of making relief more difficult to 
obtain for industries facing difficulties from a variety of sources; indus- 
tries that are often the most vulnerable to less-than-fair-value imports.” 
S.Rep. No 249, 96th Cong., 1st Sess. 74-75 (1979). A cause which even 
minimally contributes to material injury is sufficient. LMI-La Metalli 
Industriale, S.p.A. v. United States, 13 CIT 305, 321, 712 F. Supp. 959, 
971 (1989), aff'd in part and rev'd in part on other grounds, 912 F.2d 455 
(Fed. Cir. 1990); see also Citrosuco Paulista, S.A. v. United States, 12 
CIT 1196, 1228, 704 F. Supp. 1075, 1101 (1988). 

Plaintiff's approach would add a new requirement to ITC’s causal 
nexus test and completely recast it. That is, ITC would be required to 
determine if a majority of U.S. producers are materially injured by rea- 
son of the LTFV imports, not whether the material injury to the indus- 
try as a whole is caused in some part by the imports in a class found to be 
sold at LTFV. The court in Minebea Co. v. United States, __ CIT___, 
Slip Op. 92-101 (July 6, 1992) (to be reported at 794 F. Supp. 1161 
(1992)), has specifically held that injury to a majority of producers is not 
a requirement and that ITC may analyze the effect on the industry as a 
“whole.” Id. at ___, Slip Op. 92-101 at 9. Analysis by producers or on a 
market segment basis is not required. The flaw in plaintiff's argument 
becomes more apparent if one looks at plaintiff's choices. 

Had plaintiff challenged the “like product” determination, and ob- 
tained a bifurcation of the ceiling fan industry, in all likelihood the pro- 
ducer or producers at the lower end would still be found to be injured. 
See infra, part II. With the low end of the market as the focus for the in- 
quiry as to material injury, the nexus to LTFV imports would be clearer. 
What plaintiff is arguing is that the high-end and low-end products are 
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so different that imports which compete directly with low-end fans can- 
not possibly affect high-end fan producers. First, ITC did not make this 
finding. Second, this is a back-door way of saying that the “like product” 
determination, which benefits plaintiff, is wrong. The statute, as inter- 
preted by ITC and the Minebea court, protects the process from the type 
of maneuvering attempted by plaintiff. 


II. Substantial evidence of a causal connection: 


Apart from ITC’s lack of a market segregation approach, plaintiff ar- 
gues lack of substantial evidence for various findings underpinning the 
nexus determination. Plaintiff argues ITC ignored overall pricing 
trends. The court cannot find support for that argument. ITC found 
pricing trends mixed. That finding is supported by the record. Prices 
fluctuated throughout the period of investigation. While prices were 
higher at the end of the period than at the beginning, that may simply 
have been caused by the artificial nature of the investigatory period. If 
prices are fluctuating, they may soon decline. Furthermore, contrary to 
plaintiff's contention, Lasko’s price increases are not determinative as 
ITC was not required to analyze Lasko separately. Increases are not in- 
compatible with price suppression. Given the mixed pricing data, ITC 
turned to underselling. ITC found overall underselling. 

With regard to underselling, plaintiff applies a margin analysis, finds 
that the margins of underselling exceeded LTFV margins and concludes 
there is no causal nexus to LTFV imports. Plaintiff acknowledges that 
the statute does not require margins analysis, citing Alberta Pork Pro- 
ducers’ Mktg. Bd. v. United States, 11 CIT 563, 588-90, 669 F. Supp. 
445, 465-66 (1987); Hyundai Pipe Co. v. U.S. International Trade Com- 
mission, 11 CIT 117, 120, 670 F. Supp. 357, 360 (1987), but urges its ap- 
plication here. 

Margin analysis is not without pitfalls. Dependence on specific mar- 
gins may lead to endless remands to consider LTFV margin adjustments 
found by the Commerce Department. Furthermore, margin analysis 
may deflect ITC from the proper injury analysis. Cf. Algoma Steel Corp. 
v. United States, 12 CIT 518, 524, 688 F. Supp. 639, 645, aff'd, 7 Fed. Cir. 
154, 865 F.2d 240 (Fed. Cir. 1988), cert. denied 492 U.S. 919 (1989) (ITC 
is to examine effects of imports in the class found to be sold at LTFV, not 
effects of specific sales at LTFV.) Thus, the court will not order ITC to 
undertake margins analysis. 

Plaintiff also argues that Lasko’s injuries are caused by fairly traded 
imports. As indicated, ITC is not to weigh causes, and plaintiff does not 
point to evidence about fairly traded imports that would indicate they 
are the sole cause of injury. To the contrary, fairly traded imports from 
Taiwan and Hong Kong declined during the period of investigation. 

The facts cited by plaintiff do not detract from the overall evidence of 
injury by reason of imports in a class found to be sold at LTFV, which is 
substantial. ITC’s determination is sustained. 
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U.S. COURT OF INTERNATIONAL TRADE 


ANNOUNCEMENT 


U.S. Court oF INTERNATIONAL TRADE 
New York, NY 

Chief Judge Dominick L. DiCarlo has announced the call of 
the Eighth Annual Judicial Conference of the United States 
Court of International Trade. The Conference is scheduled for 
Wednesday, October 28, 1992 at The New York Hilton, 1335 
Avenue of the Americas (58rd Street), new York, New York 
and will commence promptly at 9:00 a.m. 

The theme of the conference is: “Challenges and Choices— 
The Changing Face of Customs and International Trade Liti- 
gation.” 

The court has invited the Honorable Carla A. Hills, The 
United States Trade Representative, to be the Luncheon 
Speaker. 

The Conference will be attended by the Judges of the United 
States Court of International Trade, officials from the Inter- 
national Trade Commission, the Customs Service, the Depart- 
ments of Justice, Commerce, and Treasury; members of the 
Bar of the Court; and other distinguished guests. 

More than 350 lawyers, the largest single gathering in the 
United States of attorneys interested in the field of customs 
and international trade law, have participated in each of the 
past seven Annual Judicial Conferences. 

All interested persons are invited to attend. Further infor- 
mation and registration forms may be obtained by contacting 
Leo M. Gordon, Assistant Clerk, at 212-264-7090. 


Dated: September 15, 1992. 


JOSEPH E.. LOMBARDI, 
Clerk of the Court. 
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